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MEMORANDUM

Re:  U.S. Maritime Administration’s July 30, 2021 “Passenger vessel charter” Document

Date: August 27, 2021

Introduction

This memorandum responds to the U.S. Maritime Administration’s request for public
comment initsJuly 30, 2021 posted “ Passenger vessel charter” Document (“Public Notice”). The
Public Notice was issued in response to section 3502(b) of the National Defense Authorization
Act for Fiscal Year 2021, Pub. L. No. 116-283 (“NDAA”). The Public Notice provides
information regarding a December 20, 2019 confirmation issued by MARAD to River 1, LLC
(“Confirmation™).

The Public Notice does not comply with the NDAA and Administrative Procedures Act.
It is inadequate to allow members of the public a meaningful opportunity to comment. Based on
the limited information provided, the Confirmation is also arbitrary and capricious and contrary to
law, including for failure to abide by standards articulated by MARAD in the past for
distinguishing time charters from bareboat charters, to articulate here a standard to be applied and
arational connection between the facts and the conclusion reached applied against a standard, and
to abide by the NDAA.

Statutory and Requlatory Background

Section 9 of the Shipping Act, 1916, as amended, provides that “a person may not, without
the approval of the Secretary of Transportation . . . sell, lease, charter, or in any other manner
transfer, or agree to sell, lease, charter, deliver, or in any other manner transfer, to a person not a
citizen of the United States, an interest in or control of” a U.S.-flag vessel. 46 U.S.C. §
56101(a)(1). The penalties for violating this provision are both criminal for knowing violations
and civil for any other violation including potential forfeiture of the vessel. Id. § 56101(e).
Moreover, “[a] charter, sale, or transfer of a vessel, or of an interests in or control of avessel, in
violation” of section 9*isvoid.” Id. § 56101(d). Inthe NDAA, Congress then specified procedural
protections for the public and stakeholders regarding MARAD’s determination, approval, or
confirmation of any “time charters” issued thereby. NDAA § 3502(b).

Sinceat least 1975, MARAD has had apolicy of not approving bareboat or demise charters
of vesselsin the U.S. coastwise trade pursuant to section 9. 40 Fed. Reg. 28,832 (Jul. 9, 1975).
Other charters which are not bareboat or demise charters are pre-approved by regulation.





When MARAD promulgated the regulation on the transfer of U.S.-flag vessels to non-
citizens in 1992, MARAD stated the rationale for not approving bareboat or demise charters of
coastwise vessels to non-citizens --

Reservation of this nation’s cabotage trade to vessels built in the United States and
owned and operated by United States citizens is a principle aimost as old as this
nation itself.

Absent specific legidative relief for particular vessels or in extraordinary
circumstances, that policy principle has been uniformly adhered to. Thefact that a
demise or bareboat charter of a vessel to a noncitizen would carry with it many of
the indicia of ownership such as possession, operational control and the direct
benefits of its employment in domestic commerce, renders the rationale for not
approving such charters to noncitizens for use in the coastwise trade readily
apparent.

55 Fed. Reg. 14040, 14,046 (Apr. 13, 1990). MARAD also wrotethat “[t]o the extent anoncitizen
may exercise operational control over a citizen-owned documented vessel in the coastwise trade
tantamount to that of an owner or bareboat charterer, there is cause for concern about the integrity
of the Jones Act.” 1d., 14,043.

Although MARAD has held to this principle in theory, it has not set in the regulations for
the U.S.-flag industry and potential investors what distinguishes a “bareboat or demise” charter
from any other type of charter such as atime charter. The MARAD regulations define “charter”
to include all forms of charter, but do not define *“bareboat” or “demise.” 46 C.F.R. § 221.3(b).

MARAD has, however, provided guidance to the public about how to distinguish atime
charter from a bareboat charter. MARAD has reviewed charters in the context of its maritime
support programs. It determined, in certain instances such as with respect to Lykes Bros. cited
below, that the supposed time charters were, in fact, disguised transfers of “an interests in or
control of” aU.S.-flag vessel and disapproved those charters.

If anything, the standard for reviewing a charter with respect to coastwise vessels should
be stricter. With the maritime support programs, the test for citizenship only provides for a
controlling interest (e.g., 51%) to be held by U.S. citizens. With the coastwise trade, U.S. citizens
must own at least 75 percent of any entity required to qualify asaU.S. citizens. Infact, MARAD
wrote in 1990 that, for vessels in the coastwise trade, the law requires the “economic benefit
derived from their operation” be reserved to U.S. citizens in the coastwise trade—in addition to
the requirement that control rest in U.S. citizen hands. 55 Fed. Reg. at 14,043. Any aleged “time
charter” which nevertheless transfers any such economic benefit from the owner to the charterer
cannot be permitted.

For example, MARAD determined in its 1997 decision regarding American President
Lines, Ltd. that there were not “excessive elements of control by a foreign corporation” under a
“time charter” because, among other things —





* “The time charterer cannot cause the vessel owner to sell the vessel excepting under
limited circumstances;”

* “The time charterer does not exercise any control over the negotiation of labor
agreements;”

* “Thetimecharterer will notindemnify the bareboat charterer” for oil pollution liability;

* The U.S. citizen “is not sheltered from the normal risk of bareboat chartering and
operating the vessels;” and

* TheU.S. citizen is not “precluded from taking on additional unrelated business.”

“Letter to American President Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger,”
27 Ship. Reg. Rep. 1246, 1249 (MARAD, 1997) (Ex. A).

In other similar decisions, MARAD indicated that the mechanism for being sheltered from
the normal risk of vessel ownership might occur “through pass-throughs of vessel cost to the time
charterer.” *“Letter to Lykes Bros. Steamship Co., Inc. — Asset Purchase Agreement,” 27 Ship.
Reg. Rep. 1094, 1095 (MARAD, 1997) (Ex. B). Moreover, the Secretary of Transportation
affirmed that a vessel owner which “does not confront the normal expenses and risks of business
isastrong indication that it is not an independent business.” “In the Matter of the Application of
Lykes Bros. Steamship Co., Inc. for Transfer and Assignment of Subsidy Agreements to Sea
Crews, Il Inc.,” 27 Ship. Reg. Rep. 1106, 1108 (Sec'y Transp., 1997) (Ex. C). Moreover, when
using the term “time charter” in the NDAA, “We assume that Congress is aware of existing law
when it passes [maritime] legislation” and included those standards here. See Atlantic Sounding
Co. v. Townsend, 557 U.S. 404, 422 (2009).

MARAD's Post-Hoc Rationalizations

When it became publicly known that MARAD had confirmed an alleged time charter of a
river cruise vessel to be constructed to Viking USA, LLC, inquiries were made regarding
MARAD’sreasoning. The confirmation letter itself issued on December 20, 2019 isaform letter.
Ex. D. It conformsto other letters MARAD hasissued in the past. E.g., Ex. E. It neither provided
the agency’ s specific reasons for the confirmation nor the standard against which the charter was
reviewed.

This was brought to the attention of certain Members of Congress and interested
Congressional committees. These inquired asto the reasons and the standard. E.g., Ex. F. Rather
than produce a contemporaneous, pre-decisional document which supported MARAD’ s December
2019 letter, MARAD provided a series of shifting explanations as to why it issued the
confirmation. Ex. G.





The portent of there being no contemporaneous documentation is particularly great because
MARAD clamed that “MARAD’s Office of Chief Counsel spent two months reviewing the
proposed charter and other documents and information.” Apparently, MARAD did not commit to
writing any of itsthinking regarding its review during that two-month period because nothing was
provided in response to direct Congressional requests.

What MARAD did provideis post hoc rationalizations. For example, in aletter dated May
19, 2020 (attached as Ex. H), MARAD indicated that the “information provided demonstrated”
that the U.S. citizen vessel owner “would bear the financial risks typical of a vessel owner and
operator.” Based on the Coast Guard' s letter of December 27, 2019 (attached as Ex. 1), that could
not be correct.

The Coast Guard letter indicates that the foreign vessel owner will contribute a“portion of
the delivered cost of the Vessel” via an “Advanced Charter Hire Payment.” The payment of
advance charter hireis not commercially typical. For example, the international recognized form
of charter relating to passenger vessels — ROPAXTIME, issued by BIMCO, an international
recognized authority on standard maritime agreements (Ex. J) —do not make provision for advance
charter hire payments

It isnot even clear based on the record presented that it istruly advanced, rather than being
entirely granted. An advance would reduce the balance of otherwise payable charter hire such that
the vessel would be operated at some point without charter being paid for that period. A grant
might be called an “advance’ to fool regulators and not reduce charter hire otherwise payable—
either at the outset or by later amending the time charter.

MARAD aso indicated in its post hoc rationalizations that it considered certain factors,
none of which were identified in the Confirmation, including --

“hiring, provisioning, and paying the vessel’s crew, including the vessel’ s master;”
“vessel maintenance and repair;”

“procuring bunkers;” and

“insuring the vessel.”

This list is notable for what it omits. None of the factors MARAD considered particularly
significant in the past are mentioned, much less applied even, in the post hoc rationalizations.
These previoudly included liability allocation via indemnities and whether the owner is without
financial risk. There apparently is no record that MARAD considered any material distinguishing
factor, nor provided an explanation for now ignoring prior policy.

Even as to the factors mentioned, they are so genera as to be useless in distinguishing a
time charter from abareboat charter. An owner can hire and pay avessel’s crew, for example, but
the charterer can have so many rights over individual crew members, including recommending
dismissal and replacement, that the charterer is in effective control, not the owner. Or on vessel
maintenance and repair, a charterer might have the right to disapprove the owner’s maintenance
and repair budget. Thiswould give the charterer effective control over those expenditures. Given





Viking's carefully crafted worldwide brand and prominent marketing of “ The Viking Difference,”
including “What Viking Is Not"?, it is inconceivable that the River 1 and Viking USA charter
represents a bona fide time charter under MARAD’ s preexisting criteria.

Pressed by Congressional representatives noting that MARAD has still not identified the
standard it applied, MARAD indicated it relies on “longstanding black letter maritime law.” Ex.
G. It then proceeded to give some very general definitions of atime charter and a bareboat charter
—all of whichisamost uselessin distinguishing such chartersin atransfer of control or citizenship
context. For example, the general definitions indicate that time charter hire is generaly not
payable if the vessel is unavailable, whereas bareboat charter hire is payable on a “hell or high
water” basis. If the time charter reviewed does not have off-hire or restricts the possibility of off-
hire, then that is afactor indicating the charter ismore like bareboat charter. Ex. J(ROPAXTIME
provides for off hire). Yet MARAD'’s recitation of general black law definitions does not touch
on this distinguishing characteristic.

MARAD also argued that it engages in a “‘totality of the circumstances anaysis’ with
reference to the American Fisheries Act regulations at 46 C.F.R. § 356.11. Given that MARAD
didn’t cite to or otherwise overtly apply those regulationsin its confirmation letter, and given that
MARAD at first did not indicate that it looked to those regulations for guidance on non-fishing
vessels, MARAD' s post hoc explanation is highly implausible.

Even if true, MARAD has never indicated to the public that it would apply large fishing
vessel regulations, which do not even apply to al fishing vessels, to non-fishing vessels. Indeed,
8 356.11 isin Part 356 of Title 46 entitled “Requirements for Vessels of 100 Feet or Greater in
Registered Length to Obtain a Fishery Endorsement to the Vessel’s Documentation.” Cruise
vessels, of course, do not obtain fisheries endorsement on their documentation. Coastwise
endorsements are issued pursuant to 46 U.S.C. § 12112. Fisheries endorsements are issued
pursuant to 46 U.S.C. § 12113. The facial application of § 356.11 to a narrow category of vessels
means that definition does not apply to non-fishing vessels.

Moreover, the law requires MARAD to make available for public inspection “those
statements of policy and interpretations which have been adopted by the agency and are not
published in the Federal Register.” 5 U.S.C. 8 552(a)(2)(B). If MARAD has adopted the fishing
regulations (or any other regulations or statements of policy) to judge non-fishing matters,
including time charter determinations, MARAD must adopt such a policy and post it for public
inspection. 1d. MARAD'’s failure to disclose the standards it used for reviewing and approving
time charter requests, including the River 1 request, violates the Administrative Procedures Act.

In any event, MARAD’s citation to the fishing regulations is wholly inadequate because
MARAD did not, even in a post hoc way, apply those regulations to the facts. MARAD simply
listed the factors and argued that they were al considered. In other words, MARAD did not

1 Viking River Cruises website, available at: https.//www.vikingrivercruises.com/why-
viking/viking-difference/main.html (Ex. P).






actualy judtify its prior confirmation based on the “black letter law,” the “totality of
circumstances,” or the fishing regulations, except to repeat its unsubstantiated conclusion. Thisis
inadequate under the APA to provide the public and stakeholders a meaningful opportunity to
participate, as required by Congress.

Procedural History

Counsel for American Cruise Lines, Inc. (“ACL”) submitted several Freedom of
Information Act requests to MARAD starting on October 15, 2019, seeking any records relating
to the Confirmation. Virtually every page provided by MARAD in response to the FOIA requests
was completely redacted. Eventually MARAD provided a heavily redacted copy of the
Confirmation. Among the things redacted by MARAD in the Confirmation was the identification
that the approval of atime charter to a non-citizen was an approval of a“time charter.”

MARAD'’s redactions occurred even though the U.S. Coast Guard had already posted
publicly a companion approval under U.S. documentation laws dated December 27, 2019 without
redactions. This recognized that a “time charter” had been submitted to MARAD for approval.
Upon appeal of the FOIA redactions relating to the Confirmation, MARAD relented and provided
the full Confirmation.

The unredacted version of the Confirmation when compared to the redacted version shows
the extent to which MARAD will go to avoid transparency and accountability. The approval is
devoid of anything that would plausibly fit within a FOIA exemption. Nothing should have been
redacted in the first instance.

On January 25, 2021, five U.S. citizen cruise vessel owners and operators who operate
more than 90 percent of the U.S.-flag cruise capacity wrote to the Acting Administrator. They
requested that MARAD indicate when it would comply with the NDAA to provide transparency
to the industry (attached as Ex. K). The Administrator did not respond to that |etter.

On February 11, 2021, American Cruise Lines sent another copy of the January 25 letter
to the Acting Administrator requesting an opportunity to discuss MARAD’ s compliance with the
NDAA. The Administrator did not respond to that e-mail.

On March 2, 2021, the Passenger Vessel Association sent an e-mail to the Acting
Administrator requesting that MARAD promptly implement the NDAA. The Administrator did
not respond to that e-mail.

On April 14, 2021, American Cruise Lines sent another letter to the Acting Administrator
requesting that MARAD implement the NDAA as soon as possible, attached as Ex. L. The
Administrator did not respond to that letter.

On July 21, 2021, counsel for ACL wrote to MARAD counsel demanding that MARAD
implement the NDAA by August 2 in order to avoid litigation on the subject and attached a draft
complaint to the letter, attached as Ex. M.





On July 30, 2021, MARAD posted the Public Notice in an obscure page on its web site
such that its own search engine does not recover the page in response to logical search terms. The
only press coverage of the Public Notice has resulted from ACL informing individuas of the
presence of the Public Notice — not via any maritime industry news aggregator which are oriented
to discover newsworthy items.

On August 6, 2021, ACL wrote the Acting Administrator regarding the Public Notice. It
requested that the Public Notice be amended and expanded to provide sufficient information to
permit meaningful public notice and comment, attached as Ex. N. The Administrator’ s response
of August 24 did not address the requirement for meaningful comment when notice and comment
isrequired and appeared to rest on providing even less information to the public than was already
available as satisfying Congressional direction. Ex. O.

MARAD’s Violations of the NDAA and the Administrative Procedure Act

In light of the foregoing, the Confirmation violates several tenets of administrative and
statutory law.

First, the NDAA prohibits MARAD from taking “final action” on a request for a
determination pursuant to section 56101 of title 46 until “after the provision of notice and
opportunity for public comment.” NDAA § 3502(b). Under the APA, an agency must provide
notice “adequate to afford interested parties a reasonable opportunity to participate” in such an
administrative process. MCI Telecomm. Corp. v. F.C.C., 57 F.3d 1136, 1140 (D.C. Cir. 1995).
The Public Notice and Confirmation do not do so. As such, any purported action by MARAD to
take and declare final action on the Confirmation would be unlawful and invalid. Id. Congress
legislates with knowledge of and presuming the application of the APA, which “sets forth the
procedures by which federal agencies are accountable to the public and their actions are subject to
review by the courts.” Dep’'t of Homeland Security v. Regents of the Univ. of Cal., 140 S.Ct. 1891,
1905 (2020). The NDAA’srequirement that MARAD post a“detailed summary” of any “request”
for a time charter determination, NDAA 8 3502(b), is required above and beyond the APA’s
baseline requirements for meaningful public notice and participation. This must include notice of
the standard MARAD proposes to apply for time charter determinations.

Second, “[t]he requirement that agency action not be arbitrary and capricious includes a
requirement that the agency adequately explain its result.” Public Citizen, Inc. v. FAA, 988 F.2d
186, 197 (D.C.Cir.1993); Federal Election Comm’ nv. Rose, 806 F.2d 1081, 1088 (D.C.Cir.1986).
And the arbitrary and capricious standard of review “mandate]es] that an agency take whatever
stepsit needsto provide an explanation that will enable the court to eval uate the agency’ srationale
at the time of decision.” Pension Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 654 (1990).

In the present situation, the Conformation is conclusory. It does not explain MARAD’s
reasoning. It contains no analysis that is pre-decisional. MARAD is required to take steps to
provide an explanation, which so far it has been unable to do. Thus, its action would be “arbitrary





and capricious and so cannot carry the force of law.” Encino Motorcars, LLC v. Navarro, 136 S.
Ct. 2117, 2125 (2016).

Third, an agency “must examine the relevant data and articul ate a satisfactory explanation
for itsaction including arational connection between the facts found and the choice made.” Motor
Vehicle Mfrs. Assn. of United Sates, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43
(1983), quoted in Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). The
Confirmation does not articulate a standard for the choice made to confirm that the charter is a
“time charter,” as required in NDAA § 3502(b). It does not summarize and articulate the facts
found. And MARAD makes no effort to make arational connection from those facts to the choice
the agency made. “Reasoned decisionmaking under the Administrative Procedure Act callsfor an
explanation for agency action.” Department of Commerce v. New York, 139 S. Ct. 2551, 2576
(2019). The Confirmation contains no reasoning and no explanation and therefore cannot be
upheld.

Fourth, when a*“new policy rests upon factual findingsthat contradict those which underlay
its prior policy ... [i]Jt would be arbitrary and capricious to ignore such matters.” F.C.C. v. Fox,
556 U.S. 502, 515 (2009). Thereis, however, no articulation of how the charter MARAD proposes
to approve differs from time charters previously disapproved in similar contexts. Here, members
of the U.S.-flag cruise industry have “serious reliance interests that must be taken into account”
before MARAD acts to change the standards and processes it has historically applied in “time
charter” determinations. Fox, 556 U.S. at 515. The economic consequences are substantial, since
approval of the charter means entry into the Jones Act coastwise passenger market by a large
foreign cruise line.

To address this situation, MARAD should immediately provide public notice that it is
withdrawing the notice of July 30, 2021, and will instead undertake further proceedings before
issuing a “fina action” on the River 1 request of October 22, 2019. First, MARAD must
promulgate a clear regulatory standard for differentiating time charters from bareboat/demise
chartersin the cruise industry, after permitting public comment on that regulatory standard. At a
minimum, these policies must be disclosed to the public and stakeholders who will be impacted
by these determinations. 5 U.S.C. 8§ 552(a)(2)(B). Second, MARAD can then apply that standard
to the already submitted River 1 charter of October 22, 2019, and any newly submitted charters.
Third, MARAD can then provide for public comment the request and show its application of that
standard and reasons for any action consistent with the APA. This must occur prior to “fina
action,” consistent with NDAA 8§ 3502(b). Fourth, MARAD can publish notice of any “final
action.” 1d.





EXHIBIT A





LETTER OF MARITIME ADMINISTRATION

The Japanese carriers today submitted an emergency peti-
tion requesting that the Commission delay the date for
payment of the fees assessed for the month of September.
The lines ask that the payments be postponed during the
pendency of consultations currently underway between the
United States Government and the Government of Japan
concerning commitments for future reform of the prior
consultation system. The Japanese carriers state: “[t]his
limited request is narrowly based upon the need for a post-
ponement of the October 15 due date for the initial pay-
ments of fees in order to maintain an atmosphere free of
tensions during the pending intergovernmental talks.”

Copies of the request were served on other participants in

this proceeding; no comments or responses were received
from any party.

Both the September 4 effective date of the final rule and the
October 15 date for the first payment of fees have been
long known to the Government of Japan and to the Japa-

nese carriers, having been announced when the Commis-
sion suspended the final rule in April. In light of the long
history of this dispute and the framework agreed to in April
government-to-government consultations, these deadlines
provided ample time for the Government of Japan to de-
velop and begin implementing appropriate reforms. If
there is now an atmosphere of crisis arising from the need
for compliance with the Commission’s rule, it is not of the
Commission’s making. Indeed, we have seen no explana-
tion why the process of crafting reforms was not concluded
weeks ago. Therefore, it does not appear that the pendency
of the current consultations, after the passage of months
without any demonstrable progress, constitutes a sufficient
basis for the Commission to delay or alter the payment of
the fees now due.

The Japanese carriers’ request to postpone payments is
denied.

LETTER TO AMERICAN PRESIDENT LINES, LTD. —
SUBSIDY REVISIONS NECESSITATED BY PROPOSED MERGER

Mr. Timothy J. Rhein
President and Chief Executive Officer
American President Lines, Ltd.
Oakland, California

Maritime Administration
Dkt. Nos. S-946, MSP-007
Dated: October 16, 1997

[2:501[1]] Transfer of Construction Differential Subsidy contracts approved.

The Maritime Subsidy Board authorizes American President Lines, Ltd., to transfer CDS contracts
covering three vessels to a trustee immediately before merging with Neptune U.S.A., Inc. It further
authorizes APL to delegate to Patriot Holdings, LLC, its authority to direct the trustee. The trustee,
through Patriot, possesses the ability, experience, financial resources, and other qualifications nec-
essary for the operation and maintenance of the subject vessels. Letter to American President
Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger, 27 SRR 1246 [MA, 1997).

[2:506, 2:802] Amendment to Construction Differential Subsidy contract.

On condition that the subject vessel not engage in domestic trading throughout the remainder of its
CDS life, the Maritime Subsidy Board authorizes amendment of a CDS contract to delete all provi-
sions applicable to the subject vessel except restrictions on domestic trading and requisition provi-
sions. American President Lines, Ltd. will repay the unamortized portion of CDS. Letter to
American President Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger, 27

SRR 1246 [MA, 1997].

[2:606[1]] Termination of Operating Differential Subsidy contract.

The Maritime Subsidy Board authorizes termination of an Operating Differential Subsidy Agree-
ment in accordance with the contract’s terms. Termination will take place immediately prior to the
merger of American President Lines, Ltd., and Neptune U.S.A,, Inc. The Board further authorizes
termination of the affected vessels’ final subsidized voyages at that time and confirms that APL
shall be entitled to payments under the contract during the period prior to termination. Letter to
American President Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger, 27

SRR 1246 [MA, 1997].
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AMERICAN PRESIDENT LINES, LTD. -— SUBSIDY REVISIONS NECESSITATED BY MERGER

[2:50i[1], 2:651] Charter approved.

MarAd grants permission for American Ship Management, LLC, to bareboat charter certain vessels
from a trustee and then to time charter them to American President Lines, Ltd. The transaction will
facilitate APL’s merger with Neptune U.S.A., Inc. ASM, which is owned by individuals with exten-
sive experience in the ship operating business and which plans to hire sufficient experienced staff to
perform its functions effectively, possesses the ability, experience, resources, and other qualifica-
tions to carry out the obligations of a MSP Operating Agreement so long as it has an acceptable re-
volving line of credit. Letter to American President Lines, Ltd. — Subsidy Revisions Necessi-
tated by Proposed Merger, 27 SRR 1246 [MA, 1997].

[1:2, 1:9][2], 2:608] No excessive foreign control of vessels.

MarAd approves a proposal under which American President Lines, Ltd., as an incident of its mer-
ger with Neptune U.S.A., Inc., will time charter certain vessels from a domestic entity established to
hold them in order to preserve their eligibility for government subsidies. MarAd also requires APL
and the entity to enroll in an emergency preparedness program and approves that portion of the
charter providing that APL will make commercial transportation resources available should the ves-
sels be activated under the Voluntary Intermodal Sealift Agreement program. The proposal does not
provide for excessive foreign control over the vessel-holding entity because APL cannot cause the
vessel owner to sell the vessels except under limited circumstances not requiring reduction in the
number of vessels enrolled in the Maritime Security Program, does not exercise any control over the
negotiation of labor agreements, and will not indemnify the entity for liability under the Oil Pollu-
tion Act of 1990 in excess of $700 million; moreover, the entity is not sheltered from the normal
risks of bareboat chartering and operating the vessels, and neither it nor its affiliates are precluded
from taking on additional unrelated business. Accordingly, the entity shall receive MSP payments
for the subject vessels. Letter to American President Lines, Ltd. — Subsidy Revisions Necessi-
tated by Proposed Merger, 27 SRR 1246 [MA, 1997].

[2:804] Waiver transferred.

In approving proposals incident to the merger of American President Lines, Ltd., and Neptune
U.S.A,, Inc., MarAd transfers a section 804 waiver to American Ship Management LLC. The
waiver, which pertains solely to certain specified vessels, will expire on September 30, 2005. Let-
ter to American President Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger,
27 SRR 1246 [MA, 1997].

[1:2, 2:501{1], 2:651] Application approved.

MarAd approves a proposal incident to the merger of American President Lines, Ltd. and Neptune
U.S.A., Inc. The proposal, which involves trusts and charter agreements designed to preserve cer-
tain vessels’ eligibility to participate in the Operating Differential Subsidy and Maritime Security
programs, conforms to statutory requirements; maintains nine of the largest and most modern con-
tainerships under the U.S. flag, with four being reflagged from foreign registries; creates a new U.S.
citizen operator with experienced personnel that will not be affiliated with APL; continues to permit
a labor pool of qualified U.S. merchant mariners for commercial and defense purposes; assures the
United States availability of the nine vessels and related intermodal resources when needed for de-
fense or in time of national emergency; preserves APL as a U.S. corporation chartering U.S.-flag
ships and using U.S. crews to operate as a viable competitor in the global market; and benefits the
overall purposes and policies of preserving a U.S.-flag fleet. Accordingly, approving the proposal
will further the purposes and policies of the 1936 Act and the Maritime Security Act. Letter to
American President Lines, Ltd. — Subsidy Revisions Necessitated by Proposed Merger, 27
SRR 1246 [MA, 1997].

On October 16, 1997, the Maritime Administrator {Adminis-
trator)/Maritime Subsidy Board (Board), with respect to the
application of June 25, 1997, as amended on July 18, 1997
and September 30, 1997 of American President Lines, Ltd.
(APL) and the application of June 30, 1997 of American Ship
Management, LLC (ASM) requesting (1) to transfer Operat-
ing Agreement Nos. MA/MSP-1 through MA/MSP-9 under
the Maritime Security Program (MSP) to ASM, (2) consent
to APL’s termination of Operating-Differential Subsidy
Agreement (ODSA), Contract MA/MSB-417, pursuant to
Article II-25 thereof, and (3) certain approvals in connection
with APL’s four Pacesetter Class vessels, which were built

with construction-differential subsidy (CDS), in connection
with the Agreement and Plan of Merger dated as of April 13,
1967, by and among APL Limited (Limited), Neptune Orient
Lines Ltd (NOL), and Neptune U.S.A,, Inc., and based upon
the representations of the applicants, took the following ac-
tions subject to the following conditions:

1. The actions of the Board become final under 46 CFR Part
202, as amended, pertaining to Secretarial review or in
the event such actions do not become final under such
provisions as a result of such review thereunder, the ac-
tions will be modified accordingly, as appropriate.
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All documents shall be satisfactory in form and substance
to the Maritime Administration (MARAD).

ASM, Wilmington Trust Company, and Patriot Holdings,
LLC (Patriot) demonstrate their U.S. citizenship within

“the meaning of section 2 of the Shipping Act, 1916 (1916

Act), to the satisfaction of the Office of Chief Counsel
prior to the transfer.

The Trust Agreement among APL, Wilmington Trust
Company, and Patriot (the Pacesetter Trust), and the
bareboat charter between Wilmington Trust Company
and Patriot (Bareboat Charter), with respect to the Pace-

. setter vessels PRESIDENTs MADISON, PIERCE, and

JOHNSON shall remain in effect for the remaining CDS
life of those three vessels.

The absence of negative findings by the Committee on
Foreign Investment in the United States (CFIUS), con-
cerning the impact of the merger on national security,
with respect to the Voluntary Notice of NOL, Neptune
U.S.A,, Inc. and APL Limited pursuant to 31 CFR
§800.401(a) under Section 721 of Title VII of the De-
fense Production Act of 1950, as amended, 50 USC App.
§2170, submitted on September 22, 1997.!

APL, ASM, and Wilmington Trust Company accept the
actions herein, as applicable to each.

By the Board:

A

Authorized APL to transfer CDS Contract MA/MSB-78
on the PRESIDENTs MADISON and PIERCE and CDS
Contract MA/MSB-93 on the PRESIDENT JOHNSON
to Wilmington Trust Company as Trustee of the Paceset-
ter Trust immediately prior to the merger between Lim-
ited and Neptune U.S.A,, Inc.

. Authorized APL to transfer title and control of the

PRESIDENTs MADISON, PIERCE, and. JOHNSON to
Wilmington Trust Company as Trustee of a grantor trust
(Pacesetter Trust) immediately prior to the merger be-
tween Limited and Neptune U.S.A., Inc. The Trustee
shall agree to be bound by all the provisions of Contracts
MA/MSB-78 and MA/MSB-93 and all applicable provi-
sions of the Act.

Authorized APL, as trustor, to irrevocably delegate to

Patriot, APL’s authority to direct the Trustee under the -

Pacesetter Trust (excepting the initial directions to the
Trustee, inter alia, to accept title to the vessels and the
assignment of the CDS Contracts and to enter into the
Bareboat Charter for lay-up of the vessels, and the re-
sponsibility to appoint a successor to the initially dele-
gated entity).

1. [As reported.in the Journal of Commerce (“4PL-NOL

merger cleared by comn@i{t_ee, * Vol. 414, no. 29,085, October 24,
1997, p. 144), CFIUS granted its approval of the proposal. — Ed.]
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D. Found pursuant to section 501(a) of the Act that Wil-
mington Trust Company through Patriot, as bareboat
charterer of the PRESIDENTs MADISON, PIERCE, and
JOHNSON, possesses the ability, experience, and finan-
cial resources, and other qualifications necessary for the
operation and maintenance of these three vessels.

E. Authorized the amendment of CDS Contract MA/MSB-
78 with respect to the PRESIDENT JEFFERSON upon
the repayment of the unamortized portion of CDS appli-
cable to the PRESIDENT JEFFERSON (approximately
$130,000) to delete all provisions with respect to the
PRESIDENT JEFFERSON except domestic trading re-
strictions under section 506 of the Merchant Marine Act,
1936, as amended (Act), and requisition provisions under
section 802 of the Act, until that vessel becomes 25 years
of age in February 1998, on the continuing condition that
the vessel not be employed in the domestic trade
throughout the remainder of its CDS life.

F. Authorized the termination of ODSA Contract MA/MSB-
417 in accordance with Article II-25 thereof immediately
prior to the effective time of the proposed merger of
Limited and Neptune U.S.A,, Inc. in accordance with the
January 17 and 21, 1997 letters from MARAD to APL.

G. Authorized amendment of Article II-28(c) of ODSA
Contract MA/MSB-417 to permit termination of the final
subsidized voyages of APL’s subsidized vessels immedi-
ately prior to the effective time of the proposed merger.

H. Confirmed that APL shall be entitled to payments in
accordance with ODSA Contract MA/MSB-417 with re-
spect to all expenditures made and obligations incurred
which are determined to be properly applicable to the op-
eration of vessels pursuant to ODSA Contract MA/MSB-
417 during the period prior to termination.

By the Administrator:

A. Approved the Bareboat Charters of the PRESIDENTS
MADISON, PIERCE, and JOHNSON by Wilmington
Trust Company as Trustee to Patriot, on terms that pro-
vide for the continued lay-up of the vessels until they be-
come 25 years of age in the period April 1998 through
January 1999.

B. Authorized each current owner of the vessels, separate
corporations that are subsidiaries of APL or Limited, to
transfer title to the PRESIDENTs TRUMAN, KEN-
NEDY, POLK, JACKSON and ADAMS (C-10 vessels)
to the Wilmington Trust Company, not in its individual
capacity but solely as owner trustee (Owner Trustee) un-
der a Trust Agreement for each C-10 vessel, to establish
trusts and contribute the vessels thereto. Title shall be
transferred from the current owner to the Owner Trustee
immediately prior to the effective time of the proposed
merger of Limited and Neptune U.S.A., Inc. The C-10
vessels shall be owned by trusts that are qualified under
46 USC 12102(d)(2).
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C. Authorized APL to transfer title of the APL. KOREA,

APL PHILIPPINES, APL SINGAPORE, and APL
THAILAND (C-11 vessels), to the Owner Trustee, the
vessels to be owned by trusts established pursuant to 46
USC 12102(d)(2) and section 1136(c), to ensure the eli-
gibility of the C-11 vessels for documentation under the
laws and flag of the United States with registry endorse-
ment to enable the C-11 vessels to engage in the foreign
trade of the United States in accordance with a schedule
of December 10, 1997 for the APL SINGAPORE, De-
cember 24, 1997 for the APL. KOREA, December 31,
1997 for the APL THAILAND, and January 7, 1998 for
the APL PHILIPPINES or such other dates in close
proximity as mutually agreed to by ASM, APL and the
Administrator.

. Authorized APL to transfer MSP Operating Agreements
Nos. MA/MSP-1 through MA/MSP-9 to ASM to be ef-
fectuated immediately prior to the effective time of the
proposed merger of Limited and Neptune U.S.A., Inc.

. Authorized ASM to bareboat charter from the Owner
Trustee the five C-10 vessels and four C-11 vessels in
compliance with Section 1136(c) of the Coast Guard
Authorization Act of 1996 (CGAA) through September
30, 2005.

. Authorized ASM to time charter the five C-10 vessels
and the four C-11 vessels to APL, a documentation citi-
zen, through September 30, 2005.

. Determined that the five C-10 vessels and four C-11
vessels are self-propelled and operated by a person as an
ocean COMMON CarTier.

. Determined that ASM, through the bareboat charter and
the time charter, possesses the ability, experience, re-
sources and other qualifications to carry out the obliga-
tions of a MSP Operating Agreement, so long as a re-
volving line of credit remains in place with the Chase
Manhattan Bank or other acceptable financial institution
approved by MARAD, so long as deemed needed, in the
sole discretion of MARAD. Noted that ASM is owned
by four persons each having extensive experience in the
ship operating business, and intends to hire sufficient ex-
perienced staff to effectively perform its functions.

Noted that APL and ASM’s applications were published
in the Federal Register on July 9, 1997 /27 SRR 1102]
(62 FR 36868-9) docketed S-946 and MSP-007 and
comments were filed by fifteen parties. Five labor un-
ions, two railroads, the American Trucking Associations,
the National Industrial Transportation League and the
American Association of Port Authorities supported the
applications on the basis that approval will assure 1) a
strong and healthy APL to provide additional business
opportunities, 2) the United States of a U.S. based and
managed shipping infrastructure to meet national security
needs and 3) that APL can maintain its competitive posi-
tion in the world market. Five individuals objected on
the basis that approval will 1) destroy the merchant ma-

rine, 2) result in the reflagging of APL’s ships and the
loss of U.S. jobs and 3) be prejudicial to maintaining a
strong national defense posture. MARAD considered
these comments in making its decision. :

After exhaustive examination of the proposed time char-
ter and other documents, determined that there are not
excessive elements of control by a foreign corporation or
foreign citizens over ASM, including but not limited to
the following:

1. The time charterer cannot cause the vessel owner to
sell the vessel excepting under limited circumstances,
which requires no reduction in the number of vessels un-
der MSP, and ASM retaining the right to agree or disa-
gree to the transfer of its MSP Operating Agreements in
connection with such sale. To assure continuity of op-
eration, MARAD will disallow the sale of the vessel if
the successor bareboat charterer, which must be approved
by MARAD, is not acceptable to time charterer.

2. The time charterer does not exercise any control over
the negotiation of labor agreements.

3. The time charterer will not indemnify the bareboat
charterer for liability under the Oil Pollution Act of 1990
in excess of $700 million.

4. ASM is not sheltered from the normal risks of bare-
boat chartering and operating the vessels.

5. Under the bareboat charter, neither ASM nor its af-
filiates are precluded from taking on additional unrelated
business. In fact, ASM’s parent has established a sepa-
rate subsidiary to bid on Ready Reserve Fleet ship man-
ager contracts.

. Required ASM and APL to enroll in an emergency pre-

paredness program.

. Approved the agreement of APL in the time charter, that

should the vessels be activated under the Voluntary In-
termodal Sealift Agreement (VISA) program or a similar
emergency preparedness program, APL will undertake to
provide through ASM commercial transportation re-
sources upon mutually acceptable terms and provide the
U.S. with the basis to enforce that undertaking.

. Confirmed that ASM shall receive (subject to annual

appropriations therefor) MSP payments for the five C-10
vessels beginning upon closing of the Merger and for the
four C-11 vessels upon reflagging in accordance with C
above; and that the MSP Operating Agreements are valid
and binding in accordance with their respective terms.

. Found that APL has met the conditions of the January 17

and 21, 1997 letters from MARAD to APL, concerning
the future transfer of MSP Operating Agreement Nos.
MA/MSP-1 ‘through MA/MSP-9.
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O. Transferred APL’s section 804 waiver to ASM solely for
operation of the APL KOREA, APL PHILIPPINES, APL
SINGAPORE, APL THAILAND, APL CHINA and APL
JAPAN, which will expire on September 30, 2005, as
contemplated in the waiver of March 11, 1997; replaced

Attachment B-1 heretofore effective to MSP Operating '

Agreement Nos. MA/MSP-1 through MA/MSP-9 with
the attached Attachment B-2.

P. Confirmed APL’s agreement, in consideration for ap-
proval of transfer of nine Operating Agreements of APL
by the MARAD on this date, to continue to agree to make
good faith efforts to apply for inclusion, in the MSP, of
two additional vessels, if additional slots for such pro-
gram become available and three years from March 11,
1997, have not expired. These two vessels would be in
addition to vessels enrolled in the MSP as of this date
and failure to make such good faith efforts to apply shall
constitute breach of contract by APL with the United
States. : ’

Q. Found that approval of the application will further the
purposes and policies of the Merchant Marine Act, 1936,
the Maritime Security Act of 1996 and the related provi-
sions of the CGAA because (1) APL will transfer title to
the five C-10 vessels and four C-11 vessels to trusts es-
tablished pursuant to 46 USC 12102(d) and section
1136(c) of the CGAA; (2) section 1136(c) of the CGAA
provides that if the person chartering a vessel from a
qualified trust, such as ASM, is a section 2 citizen, then
the vessel is deemed to be owned and operated by a citi-
zen of the United States; (3) nine of the largest and most
modern containerships will be maintained under U.S.
flag, four of which will be reflagged to U.S. registry be-
fore January 7, 1998; (4) a new U.S. operator will be cre-
ated — ASM, the MSP contractor, which will be com-
prised of experienced operating personnel, will be
unaffiliated with APL, and will otherwise operate and
manage the MSP vessels under the U.S. flag; (5) ASM
will meet the citizenship requirements of section 2 of the
1916 Act because its directors, officers and shareholders
are all U.S. citizens and are independent from control by
non-citizens; (6) the transfer will continue to permit a la-
bor pool of qualified U.S. merchant mariners for com-
mercial and defense purposes; (7) the United States is as-
sured availability of the nine vessels and related
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intermodal resources for defense purposes inasmuch as
ASM will enroll the nine MSP vessels in VISA, and APL
will continue its enrollment in VISA and agree to the use
of its intermodal assets in time of national emergency:;
(8) APL, which has been a participant in the U.S. mer-
chant marine for a century, will continue to be a U.S. cor-
poration chartering U.S.-flag ships and using U.S. crews
and continue to operate as a viable competitor in the
global market; and (9) approval of the transaction would
be of benefit to the overall purposes and policies of pre-
serving a U.S.-flag fleet.

R. Authorized the Chief Counsel or attorney appointed by
the Chief Counsel to represent MARAD at the closing.
Your attention is invited to Department of Transportation
regulations pertaining to Secretarial review with the request
that you indicate your acceptance of the above actions by
signing and returning the enclosed copy of this letter, noting

the date of signing thereon.

Joel C. Richard
Secretary

ATTACHMENT B-2
AMERICAN SHIP MANAGEMENT, LLC

Foreign-flag line haul vessels*

VESSEL NAME FLAG OF REGISTRY
APL CHINA MARSHALL ISLANDS
APL JAPAN MARSHALL ISLANDS
APL KOREA MARSHALL ISLANDS
APL THAILAND MARSHALL ISLANDS
APL SINGAPORE MARSHALL ISLANDS
APL PHILIPPINES MARSHALL ISLANDS
* - Foreign-flag vessels which the Operator, or any holding

company, subsidiary, or affiliate of the Operator, or any officer,
director, agent, or executive thereof, is permitted to operate in line
haul service between the United States and foreign ports pursuant to
section 804(f)(2)(A) of the Act.
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Pan American Independent Line
c/o Norton Lilly International
200 Plaza Drive

Secaucus, NJ 07096

Transroll Navegacao, SA

c/o Transroll-Sea Land Joint Service
6000 Carnegie Blvd.

Charlotte, NC 28217

Sea-Land Service
6000 Carnegie Blvd.
Charlotte, NC 28217

Zim American Israeli Shipping Co.
One World Trade Center, 16th Fl.
New York, NY 10048

LETTER TO LYKES BROS. STEAMSHIP CO., INC. — ASSET PURCHASE AGREEMENT ’

Mr. Joe B. Freeman
President
Lykes Bros. Steamship Co., Inc.
Tampa, Florida

Maritime Administration
Dated: June 20, 1997

[1:2, 1:9[2], 2:605[5]e, 2:608, 2:805[1]c, 15:15] Proposed transfer of vessels disapproved.

MarAd and the Maritime Subsidy Board refuse to approve certain subsidy transfers requested by
Lykes Bros. Steamship Co., Inc., incident to an Asset Purchase Agreement. The plan would have
transferred ODS and MSP agreements to Sea Crews II, a domestic entity created to own former

. Lykes vessels and to time charter them to a U.S.-based subsidiary of Canadian Pacific Limited. The
agreement would enable subsidiaries of CP, a non-citizen, to exercise excessive elements of control
over Sea Crews 1I; inter alia, CP could cause Sea Crews II to sell vessels, could effectively control
negotiation of labor agreements, and would indemnify Sea Crews I for liability under the Oil Pollu-
tion Act of 1990, and in addition Sea Crews II would neither bear the normal business risks of
owning a vessel nor have authority to take on additional unrelated business. The proposed transac-
tion does not fall within statutory exceptions included in the MSP; moreover, proposed transfers of
certain vessels to foreign registry must be approved under section 9 of the 1916 Act because they do
not fall within that section’s exemptions. Letter to Lykes Bros. Steamship Co., Inc. — Asset
Purchase Agreement, 27 SRR 1094 [MA, 1997].

On June 20, 1997, the Maritime Subsidy Board (Board)/
Maritime Administrator (Administrator) with respect to the
initial application of March 7, 1997, as amended on April
17, 1997, of Lykes Bros. Steamship Co., Inc., holder of
Operating-Differential Subsidy Agreement (ODSA), Con-
tract MA/MSB-451, which expires on December 31, 1997,
and Contract Nos. MA/MSP-21, 22, and 23 under the
Maritime Security Program (MSP), requesting certain ap-
provals in connection with the Asset Purchase Agreement
dated as of January 24, 1997, as amended, by and among
Lykes Bros. Steamship Co., Inc.; Lykes Lines, Inc.; Lykes
Lines Limited (Lykes Bermuda), formerly Grouse (Ber-
muda) Limited, and Lykes Lines, Limited, LLC, took the
following actions, subject to the following conditions:

(a) the actions of the Board become final under provi-
sions of the Department of Transportation pertaining to
Secretarial review or (b) in the event the actions do not
become final under such provisions as a result of the re-
view thereunder, the actions will be modified accordingly,
if appropriate.
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By the Board:

A, Denied the request of Lykes for the grant of permis-
sion under section 608 of the Merchant Marine Act,
1936, as amended (Act), to transfer ODSA, Contract
MA/MSB-451, which expires on December 31, 1997,
from existing Lykes Bros. Steamship Co., Inc.
(Lykes) to Sea Crews II (Reorganized Lykes).

II. By the Administrator:

A. Denied the request of Lykes for the grant of permis-
sion to transfer Contract Nos. MA/MSP-21, 22, and
23 under the MSP from existing Lykes to Sea Crews
II.

B. Noted the MARAD published three Federal Register
notices concerning section 805 affiliations relating to
the proposed application. Although no objections
were received, there is no reason to grant permission
under section 805 of the Act, since Lykes’ applica-
tion is being denied.
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C.

Noted that Sea-Land Service, Inc., International
Shipholder Corp., and Transportation Institute re-
quested that Lykes’ application be published for
comment. Over 300 letters were received from ship-
pers, operators, port authorities, creditors and Mem-
bers of Congress. MARAD considered these com-
ments in making its decision. ‘There is no require-
ment to publish Lykes’ application for comment and
MARAD determined that it had enough information
to make its decision. [
Noted the following reasons for denial of Lykes’
application: Under the proposed arrangement, the
vessel owner and holder of the ODS and MSP
agreements, Sea Crews II, would time charter vessels
subject to the ODS and MSP agreements to a U.S.
based subsidiary of Canadian Pacific Limited (CP).
CP would also purchase all of the non-vessel assets
of Lykes and conduct the former Lykes’ container
service as a common carrier. Under the statutory re-
quirements of ODS and MSP, contract holders must
qualify as citizens under section 2 of the Shipping
Act of 1916 (with ODS contractors meeting the addi-
tional requirements of section 905(c) of the Act).
Section 2(c) of the Shipping Act of 1916 prohibits
control of a section 2 citizen by non-citizens through
any contract or understanding or any other means.
After exhaustive examination of the proposed time
charter and other documents, it was determined that
excessive elements of control over Sea Crews II re-
mained vested in subsidiaries of CP, a non-citizen.
Many issues presented problems, including, but not
limited to the following:

1. The time charterer could cause the vessel owner
to sell the vessel. ‘

2. The time charterer could effectively control ne-
gotiation of labor agreements.

3. The time charterer would indemnify the vessel
owner for liability under the Qil Pollution Act of
1990 in excess of $700 million.

4. Through pass-throughs of vessel cost to the time
charterer, the vessel owner is sheltered from the
normal business risks of owning a vessel, -

5. The management subsidiary of the vessel owner
is precluded from taking on additional unrelated
business.

E.  Noted that (1) MARAD has discretion to disapprove
transfers on policy grounds if the transfer would not
further the objectives of the Act; (2) MARAD must
necessarily weigh the particulars of any transaction
with the impact overall on the U.S. merchant marine;
(3) MSP requires a U.S. flag fleet controlled by U.S.
citizens; (4) Congress made certain statutory excep-
tions for foreign involvement in the MSP and these
exceptions do not cover Lykes’ proposed transaction;
and (5) on balance, approval of the Lykes transaction
would not be of benefit to the Act’s overall purposes
and policies of preserving a U.S.-flag fleet.

F.  Determined that the provisions of section 9(e)(2),
9(e)(3) and 9(e)(4) of the Shipping Act, 1916 are not
relevant to the denial of the requested ODS and MSP
contract transfers and, therefore, any requests for the
transfer to foreign registry of the ALMERIA LYKES,
MARGARET LYKES, and STELLA LYKES must
be approved under section 9 of the Shipping Act of
1916.

Your attention is invited to Department of Transportation
regulations pertaining to Secretarial review of the Board’s
decision.

Joel C. Richard
Secretary

cC:

Robert J. Blackwell, Sher & Blackwell

James P. Moore, Counsel, Sea-Land Service, Inc.
James L. Henry, President, Transportation Institute
Erik F. Johnsen, International Shipholding Corporation
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ORDER OF THE SECRETARY OF TRANSPORTATION

he may not have received any of the Settlement Officer’s

3. Mr. Rojas has apparently made no effort to
communications, these facts justify such action:

contact the Settlement Officer in the six months

. since he filed the case.
1. Mr. Rojas himself directed the Settlement Offi- ‘

cer to contact Mr. Caballero for assistance, and the
conversation with Mr. Caballero’s daughter estab-
lished that the gentlemen had received the relevant
communications.

4. Mr. Rojas is free to refile this action in accor-
dance with the Commission’s Rules.

For all of these reasons, then, this complaint is dismissed.

2. The service package mailed to the Dominican
Republic was sent to the address that Mr. Rojas had -
specified.

IN THE MATTER OF THE APPLICATION BY LYKES BROS. STEAMSHIP CO., INC.
FOR TRANSFER AND ASSIGNMENT OF SUBSIDY AGREEMENTS TO SEA CREWS II INC.

Department of Transportation, Office of the Secretary
‘MA/MSB Undocketed Proceeding
Issued: July 17, 1997

[1:2, 1:9(2], 2:605[5]e, 2:608, 2:805[1]c, 15:15] Proposed vessel transfer; disapproval af-
firmed.

The Maritime Administrator/Maritime Subsidy Board did not err in disapproving certain proposed
transactions between Lykes Bros. Steamship Co., Inc., and companies controlled, directly or indi-
rectly, by Canadian Pacific Limited. The transactions would have transferred subsidized Lykes ves-
sels to a new entity, Sea Crews I, which in turn would have chartered them to a CP subsidiary. As
determined by MarAd/MSB, CP, a Canadian citizen, would exercise effective control over Sea
Crews II: CP’s subsidiary could cause Sea Crews II to sell the vessels, could effectively control ne-
gotiation of collective bargaining agreements affecting the vessels, and would insulate Sea Crews II
- from the ordinary risks of business, while Sea Crews Il would be prohibited from taking on addi-
tional unrelated business. These factors all tend to show undue control by CP when evaluated under
the sole applicable agency precedent, whose standards should apply to MSP even though they were
issued in the context of ODS. Moreover, MarAd/MSB’s decision was timely, and it appropriately
excluded consideration of a Coast Guard appropriations act whose narrow scope does not extend to
the circumstances of the instant case. In the Matter of the Application by Lykes Bros. Steam-

ship Co., Inc. for Transfer and Assignment of Subsidy Agreements to Sea Crews II Inc., 27
SRR 1106 [Secy Trans, 1997].

ORDER ACCEPTING REVIEW AND AFFIRMING DECISIONS BELOW
Rodney E. Slater, Secretary of Transportation. approved the following related transactions involving Lykes
Bros. Steamship Co., Inc. (LBSS), a Debtor-in-Possession
operating under Chapter XI of the Bankruptcy Code, and
companies controlled, directly or indirectly, by Canadian

On June 20, 1997 /27 SRR 1094], the Maritime Administra-
tor/Maritime Subsidy Board (MarAd/MSB), pursuant to Sec-

tion 608 of the Merchant Marine Act, 1936 (1936 Act),! dis-

1. Section 608 (46 App. USC 1178) reads, in pertinent
part:

“No contract executed under this title or any interest therein
shall be sold, assigned, or transferred, either directly or indi-
rectly, or through any reorganization, merger, or consolida-
tion, nor shall any agreement or arrangement be made by
the holder whereby the maintenance, management, or op-
eration of the service, route, line, vessel, or vessels is to be
performed by any other person, without the written consent
of the Secretary of Transportation.”

Two types of contract were at issue. First, through December 31,
1997, certain of the vessels involved in this matter are eligible for
Operating-Differential Subsidy under Subtitle A of Title VI of the
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Pacific Limited (CP), a citizen of Canada:

1. LBSS will reorganize under Chapter 11 and be re-
named Sea Crews II Inc. As part of the reorganiza-
tion, Sea Crews II .will become owner of four LBSS
vessels that receive ODS under Subtitle A of title VI
of the 1936 Act; three of these vessels will become
eligible for MSP under Subtitle B of title V1.

1936 Act; thereafter, and potentially until the year 2005, those ves-
sels would be eligible for Maritime Security Program (MSP) operat-
ing payments under Subtitle B of Title V1. Transfers of MSP oper-
ating agreements are governed by Section 652 of the 1936 Act, as
amended, not Section 608, and may be transferred by the contract
holder unless MARAD disapproves within ninety days after notifi-
cation.
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fact that labor negotiations could be influenced by CP, as
MarAd/MSB found in this case, is significant.

On the third and fourth points, the fact that the vessel
owner, and recipient of payments, does not confront the
. normal expenses and risks of business is a strong indication
that it is not an independent business. Further on the fourth
point, in the 1992 decision on Lykes’ Section 608 applica-
tion, this same restriction on seeking.other business, as an
independent business normally would, was found to be a

significant factor in determining that effective control actu- .

ally resided other than where the formal corporate structure
indicated. Sea Crews II’s argument that it is not in fact
precluded from taking on new business does not obviate
concern on this point.

Other Issues. Two other issues raised by the protesters are
unavailing. First, the provision of the 1996 Coast Guard
Appropriation Act applies only to a special financing
mechanism (“Cross-Border Financing,” which is the title of
the provision) not present in this case. The legislative his-
tory of the provision indicates its narrow scope, and it is
fitting that MarAd/MSB did not apply it in this case. See
H. Conf. Rpt. No. 104-854, at 104 et seq.

Second, MarAd/MSB issued timely disapprovals of the
MSP transfers at issue in this case, counting from the time
when the notices of transfer were finally perfected. The
first notice was submitted on March 7, 1997, but at that
time was ineffective because necessary bankruptcy court
approval had not been received. Notice of that approval
was not submitted until April 17, 1997, less than ninety

days before June 20, 1997, the date of MarAd/MSB’s dis-
approval.

Conclusion. The MSP program will be no less important to
our national sealift strategy than the ODS program. Ac-
cordingly, knowing that certain vessels will be available to
the United States in time of emergency should not depend
on whether the vessels’ commitment arises under ODS or
MSP. 1 therefore find that the standard for Section 652
applicability in the MSP program should be no less strin-
gent than it is for Section 608 approval in the ODS pro-
gram. Further, in reaching the decisions at issue here, Ma-
rAd/MSB has carefully and properly followed the Secretary
of Transportation’s 1992 decision in the standard of control
to be applied under Section 608.6

ACCORDINGLY, IT IS HEREBY ORDERED THAT—

1. The Secretary of Transportation accepts review of the
decisions of the Maritime Administrator/Maritime Subsidy
Board of June 20, 1997 disapproving a series of transac-
tions between Lykes Brothers Steamship Co., Inc., and
Canadian Pacific Limited and related entities, and, on re-
view, affirms them in their entirety.

2. This Order shall be served by the Secretary of the Mari-
time Administration upon all parties of record in this mat-
ter.

6. Ibid.

Page 1108

IN THE MATTER OF THE DETERMINATION,
UNDER SECTION 656 OF THE MERCHANT MARINE ACT, 1936, AS AMENDED,
OF SEA-LAND SERVICE, INC.’S LEVEL OF SERVICE
IN THE NONCONTIGUOUS DOMESTIC TRADE ON AUGUST 9, 1995

MA Dkt. No. MSP-002
Served: June 18, 1997

[2:656] Grandfathered noncontiguous domestic service for subsidized carrier.

The Maritime Administrator determines the leve! of noncontiguous domestic service that Sea-Land
Service, Inc., may offer as a Maritime Security Program contractor, Congress intended that MarAd
should determine the level of service grandfathered under MSP based on the physical capacity of-
fered by a carrier rather than on operational factors. It did not, however, specify how to measure
that capacity; after considering various possible measures, the Administrator concludes that the best
is the use of vessel capacities contained in Sea-Land’s own stowage plans adjusted for trade-specific
restrictions. He further concludes that the frequency of sailing permitted should be a figure ob-
tained by an unrounded annualizing Sea-Land’s service as of the statutory date. Finally, the Ad-
ministrator concludes that the annual level of grandfathered service should be limited in that once
Sea-Land has offered service equivalent to the grandfathered capacity, regardless of the amount of
cargo actually carried it may not offer additional service that year and receive MSP payments unless
MarAd grants it additional service rights in writing. In the Matter of the Determination, Under
Section 656 of the Merchant Marine Act, 1936, As Amended, of Sea-Land Service, Inc.’s Level
of Service in the Noncontiguous Domestic Trade on August 9, 1995, 27 SRR 1108 [MA, 1997].

Report No. 97-16 (8/11/97)
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U.S. Department 1200 New Jersey Avenue, S.E.
Of Transportation Washington, D.C. 20590
Maritime

Administration

(202) 366-5320

December 20, 2019

VIA E-MAIL TRANSMISSION
Mr. Gary Chouest

Edison Chouest Offshore

16201 East Main

Cut Off, LA 70345

Re: River 1, LLC Time Charter
Dear Mr. Chouest:

This is in response to the October 22, 2019, request of River 1, LLC (“River 1”) for Maritime
Administration (“MARAD?”) confirmation that the charter party between River 1 and Viking
USA LLC (a non-citizen) (“Viking”) is covered by the general foreign transfer approval of 46
CFR § 221.13(a).

Pursuant to 46 CFR § 221.13(a), charters of U.S.-documented vessels to non-citizens, excluding
bareboat charters of vessels operating in the coastwise trade, are approved without the further
requirement of written MARAD foreign transfer approval.

We have reviewed the information and documents you provided including the charter party
under which River 1 would own and operate a cruise vessel chartered to Viking for operation in
the coastwise trade. Based on your representations and our review of the foregoing, we confirm
that the charter party is subject to the general approval of 46 CFR§ 221.13(a) because it is a time
charter rather than a bareboat charter. Therefore, no written foreign transfer approval is required
from MARAD to operate the Vessel under the form of time charter you submitted.

This confirmation is based on the time charter and the information you provided, including but
not limited to your assertion that River 1 is a U.S. citizen for the purposes of owning and
operating vessels engaged in the transport of U.S. passengers in the coastwise trade. MARAD
hereby expresses no view as to River 1°s eligibility to document vessels with a coastwise
endorsement. As such, this confirmation is conditioned on River 1°s successful documentation





of the Vessel with a coastwise endorsement. If any of the circumstances you have described or
documents you submitted change substantively, this confirmation shall be null and void.

If you have any questions, please contact me at Michael.Pucci@dot.gov or 202-366-5167.

Cec: Douglas Cameron, Esq.

Sincerely,
<975 7

7, /.'/'
7,

.

/ /
U A

Michael C. Pucci

Division of Maritime Programs
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U.S. Department 1200 New Jersey Avenue, S.E.
Of Transportation Washington, D.C. 20590
Maritime

Administration

(202) 366-5320

June 30, 2017

VIA E-MAIL TRANSMISSION
John J. Michael, Esq.

Vinson & Elkins LLP

1001 Fannin Street, Suite 2500
Houston, TX 77002-6760

R. Christian Johnsen, Esq.

Jones Walker LLP ‘

499 South Capitol St., S.W., Suite 600
Washington, DC 20003

Re: (b)(4)

Dear Gentlemen:

This is in response to the May 23, 2017, request, as supplemented by letter dated June 15, 2017,
of] (b)(4) |for Maritime

Administration (“MARAD?”) confirmation that the charter party between| (b)(4) |
| (b)(4) | submitted for our review, is covered by the general foreign transfer
approval of 46 C.F.R, § 221.13(a).

Pursuant to 46 C.F.R. § 221.13(a), charters of U.S.-documented vessels to non-citizens,
excluding bareboat charters of vessels operating in the coastwise trade, are approved without the
further requirement of written MARAD foreign transfer approval.

We have reviewed the information and documents you provided including the charter party, the
form of which will be used for the operation| (b)(4) as well as
a vessel management agreement (b)(4) |Based on your representations and
our review of the foregoing, we confirm that the charter party is subject to the general approval
of 46 C.F.R § 221.13(a) because it is a time charter rather than a bareboat charter. Therefore, no
written foreign transfer approval is required from MARAD to operate the vessels under the form
of time charter you submitted.

This confirmation is based on the form of time charter party and the information you provided,
including but not limited to| (P)(4) |assertion that it is a U.S. citizen for the purposes of
owning and operating vessels engaged in the transport of U.S. passengers in the coastwise trade.





MARAD has relied on your representations and prospective documentation; if any of the
circumstances you have described or documents you submitted change substantively, this
confirmation shall be null and void, and the matter will require further consideration.

If you have any questions, please contact Michael C. Pucci, Attorney-Advisor, Division of
Maritime Programs, at Michael.Pucci@dot.gov or 202-366-5167.

Sincerely,

C Az

Daron Threet
Assistant Chief Counsel
for Maritime Programs

Cc: Douglas Cameron, Esq. (USCG)
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Bnited States Senate
WASHINGTON, DC 0510
April 13,2020

The Honorable Mark H. Buzby
Administrator
United States Maritime Administration

1200 New Jersey Avenue, Southeast
Washington, D.C. 20590

Dear Administrator Buzby:

We write as strong supporters of the Merchant Marine Act of 1920 (the Jones Act), which
is vital to our national security and to the economic well-being of the United States — ensuring
American owned and operated vessels maintain control of goods and services between U.S.
ports. As you know, the Jones Act is of critical importance to commercial sectors of the U.S.
maritime industry, including American cruise ship operators in our home state of Connecticut.

On December 27, 2019, the U.S. Coast Guard Vessel Documentation Center published a
letter to Edison Chouest Offshore indicating the United States Maritime Administration
(MARAD) approved on December 20, 2019 a proposed agreement that seemingly allows a large
European company to enter the U.S. Jones Act cruise market for the first time. Unfortunately,
the MARAD approval is not public, making it difficult to determine and understand the
administration’s decision-making process.

If these reports are accurate, we have serious concerns that MARAD’s review of the
agreement and related corporate arrangements was insufficiently rigorous. Specifically, Viking
Cruise Lines is not American owned and operated, and therefore any authorization by MARAD
may violate the Jones Act. MARAD must remain vigilant — ensuring that U.S. citizens maintain
full control of ships and personnel, as required by law.

We request that MARAD make publicly available its December 20, 2019 action
immediately. Moreover, if that action alone does not fully explain the factors MARAD
considered in assessing whether the agreement presented qualifies under the law, we request that
MARAD supplement that action with a reasoned explanation for its determination.

Thank you for your consideration of our request.

Sincerely,
/S/ Richard Blumenthal /S/ Christopher S. Murphy
RICHARD BLUMENTHAL CHRISTOPHER S. MURPHY
United States Senate United States Senate

CC: Admiral Karl L. Schultz, Commandant, United States Coast Guard
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U.S. Department Administrator 1200 New Jersey Avenue, SE
of Transportation Washington, DC 20590
Maritime

Administration

May 13, 2020

The Honorable Andy Harris, M.D.
U.S. House of Representatives

2334 Rayburn House Office Building
Washington, DC 20515

Dear Congressman Harris:

First, thank you for your support of the U.S. merchant marine, particularly the coastwise fleet. In
these unprecedented times, MARAD and the U.S. maritime industry need and appreciate your
support.

I'am responding to your letter concerning the process used by the Maritime Administration
(“MARAD?”) in determining that a proposed time charter between a U.S.-citizen affiliate of
Edison Chouest Offshore (“ECO™), and Viking, Ltd. (“Viking™), a non-citizen corporation, was a
bona fide time charter and not a bareboat charter. As such, the time charter would be subject to

the longstanding blanket foreign transfer approval for time charters to non-citizens found in
MARAD’s regulations.

As to MARAD’s determination, I want to clarify that MARAD did not determine whether the
vessel involved here would be eligible for a coastwise endorsement. That determination is
within the jurisdiction of the Coast Guard. Rather, MARAD determined that a proposed charter
constituted a bona fide time charter, and not a bareboat charter.

Section 9 of the Shipping Act of 1916 (codified at 46 U.S.C. 56101) requires owners of U.S.-
documented vessels to obtain MARAD approval for the transfer of “an interest in or control of” a
documented vessel to a non-citizen. MARAD?s regulations implementing Section 9 provide for
general (i.e., blanket or automatic) approval of the sale or charter of a U.S.-documented vessel to
a non-citizen, except in the case of a bareboat charter of a vessel operating in the coastwise trade.
As you know, a time charter is a contract to use a vessel for a specified period, with the vessel
owner retaining possession and control of the vessel, while a bareboat charter is a lease of a
vessel for a specified period, with all attributes of vessel ownership, except legal title, transferred
to the bareboat charterer.

Time charters are ubiquitous in both the coastwise and foreign trades. Since 1977, MARAD’s
regulations, in one form or another, have provided for the automatic approval of time charters to






non-citizens. In contrast, it has been MARAD’s longstanding policy to not approve bareboat
charters to non-citizens for vessels operating in the coastwise trade. From time to time, MARAD
receives requests for determinations as to whether a charter is a time or bareboat charter. These
requests frequently involve a U.S. citizen time-chartering a vessel to a non-citizen, and are
requested to facilitate the financing to construct or purchase a vessel. MARAD makes these
determinations to aid U.S.-citizen vessel owners and U.S. shipyards.

That was the case here. On October 22, 2019, ECO submitted the proposed charter and a
number of supporting documents to MARAD and requested confirmation that the proposed
charter between ECO and Viking was a time charter (rather than a bareboat charter) that would
not require written MARAD foreign transfer approval. ECO made clear that Viking, as time
charterer, intends to use the vessel to provide cruises on the Mississippi River. ECOis a U.S.
citizen that operates more than 200 vessels in foreign and domestic commerce, and will own and
operate the proposed vessel. ECO also operates several U.S. shipyards, including the one that
will construct the proposed vessel.

MARAD?’s Office of Chief Counsel spent two months reviewing the proposed charter and other
documents and information provided by ECO and found the charter was not a bareboat charter,
but rather a bona fide time charter containing the basic elements of a time charter negotiated at
arms-length. The information provided demonstrated that ECO would obtain construction
financing, would build, own, and operate the vessel, and would bear the financial risks typical of
a vessel owner and operator. Among the factors that MARAD considered were the following:

ECO would be responsible for hiring, provisioning, and paying the vessel’s crew,
including the vessel’s master;

ECO would be responsible for vessel maintenance and repair, including compliance
with U.S. Coast Guard and classification society requirements;

ECO would be responsible for procuring bunkers; and

ECO would be responsible for insuring the vessel, including Hull and Machinery,
Employer’s Liability Insurance, and Protection and Indemnity coverage.

Finally, you request that MARAD make publicly available its December 20, 2019 action. While
MARAD seeks to be as transparent as possible in the review of agency matters, it does not, as a
matter of practice, post these determinations in the Federal Register or on its website, as they
usually involve a great deal of confidential business information. However, such decisions and
related materials may be publicly available through a request made pursuant to the Freedom of
Information Act (FOIA). In fact, MARAD received FOIA requests for this matter, but after
applying the submitter-notice process pursuant to the Department of Transportation’s FOILA
regulations at 49 CFR part 7, much of the substantive information was determined to be exempt
from release under FOIA and was therefore redacted. Currently, those redacted records are the
subject of administrative appeals. We can keep you apprised of developments with respect to the
appeals if you would like.






Again, thank you for your support of the U.S. merchant marine, and in particular the Jones Act

fleet. If you have any questions or would like to discuss further, please do not hesitate to contact
me.

Similar letters have been provided to Senators Cardin and Van Hollen.

Sincerely,

Mark H. Buzby











E-Mail MARAD Explanation for Confirmation

When reviewing a proposed charter, we first determine whether its terms are consistent with the
elements of a time charter or a bareboat charter based on longstanding black letter law maritime
law. A time charter is a contract that allows a person or entity to use a vessel for a specified
period, with the vessel owner retaining possession and control of the vessel. The time charterer
obtains the right to designate the ports of call and the cargo carried. A time chartered vessel is
fully equipped and crewed by the owner, who is responsible for the vessel’s operation and
navigation, as well as payment of operating expenses, including maintenance and repair, crew’s
wages, and insurance. The vessel owner and charterer bear the expenses related to their functions
and any damage they cause, respectively. The time charterer is customarily responsible for
expenses relating to the cargo that is loaded and ports used, and may also be required to pay for
bunkers. Variable costs involved with the movement of the vessel are typically a component of
the charter hire, and in this way are recovered by the vessel owner from the time charterer. In
contrast, a bareboat charter is a charter under which the shipowner provides the ship, and the
charterer provides the crew, insurance, and other materials necessary to operate it. Essentially, all
attributes of vessel ownership and control, except bare legal title to the vessel, are transferred
from the vessel’s owner to the bareboat charterer, who enjoys the benefits and bears the risks of
the vessel’s operation.

In addition, we assess whether there are indicia within and without the four corners of the charter
that amount to impermissible non-citizen control. This is a “totality of the circumstances”
analysis. Although they contain some provisions particular to the fishing industry, MARAD’s
American Fisheries Act regulations at 46 CFR 356.11 represent a distillation of decades of
foreign transfer analysis on what constitutes impermissible non-citizen control over a vessel or
vessel owner. Section 356.11 provides:

(@) An impermissible transfer of control will be deemed to exist where a Non-Citizen, whether
by agreement, contract, influence, or any other means whatsoever:

(1) Has the right to direct the business of the entity which owns the Fishing Industry Vessel. The
right to “direct the business of the entity” does not include the right to simply participate in the
direction of the business activities of an entity which owns a Fishing Industry Vessel,

(2) Has the right in the ordinary course of business to limit the actions of or replace the chief
executive officer, a majority of the board of directors, any general partner or any person serving
in a management capacity of the entity which owns the Fishing Industry Vessel. Standard rights
of minority shareholders to restrict the actions of the entity are permitted provided they are
unrelated to day-to-day business activities. These rights include provisions to require the consent
of the minority shareholder to sell all or substantially all of the assets, to enter into a different
business, to contract with the majority investors or their affiliates or to guarantee the obligations
of majority investors or their affiliates;

(3) Has the right to direct the transfer, operation, or manning of a Fishing Industry Vessel. The
right to “direct the transfer, operation, or manning” of such vessels does not include the right to
simply participate in the direction of the transfer, operation, and manning of such vessels;





(4) Has the right to restrict unduly the day-to-day business activities and management policies of
the entity owning a Fishing Industry Vessel through loan covenants other than those approved
for use by the Citizenship Approval Officer or other means;

(5) Has the right to derive, through a minority shareholder and in favor of a Non-Citizen, a
significantly disproportionate amount of the economic benefit from the ownership and operation
of the Fishing Industry Vessel;

(6) Has the right to control the management of or to be a controlling factor in the entity owning a
Fishing Industry Vessel ;

(7) Has the right to cause the sale of a Fishing Industry Vessel other than:

(i) By an entity that is eligible to hold a Preferred Mortgage on the vessel pursuant to
§356.19(a)(2) through (a)(5);

(if) By an approved Mortgage Trustee that is exercising loan and mortgage covenants on behalf
of a beneficiary that qualifies as a Commercial Lender, a Lender Syndicate or an entity eligible
to hold a Preferred Mortgage under 8356.19(a)(2) through (a)(5);

(iii) By an approved Mortgage Trustee that is exercising loan or mortgage covenants for a
beneficiary that is not qualified to hold a Preferred Mortgage, provided that the loan or mortgage
covenants have been approved by the Citizenship Approval Officer; or

(iv) Where it is necessary in order to allow a Non-Citizen to dissolve its interest in the entity;

(8) Absorbs all of the costs and normal business risks associated with ownership and operation of
the Fishing Industry Vessel,

(9) Has the responsibility for the procurement of insurance on the Fishing Industry Vessel, or
assumes any liability in excess of insurance coverage; or,

(10) Has the ability through any other means whatsoever to control the entity that owns a Fishing
Industry Vessel.

(b) In addition to the actions in paragraph (a) of this section that are considered absolute indicia
of control, we will consider other factors which, in combination with other elements of Non-
Citizen involvement, may be deemed impermissible control. The following factors may be
considered indicia of control:

(1) If a Non-Citizen minority stockholder takes the leading role in establishing an entity that will
own a Fishing Industry Vessel;

(2) If a Non-Citizen has the right to preclude the owner of a Fishing Industry Vessel from
engaging in other business activities;

(3) If a Non-Citizen and owner use the same law firm, accounting firm, etc.;

(4) If a Non-Citizen and owner share the same office space, phones, administrative support, etc.;
(5) If a Non-Citizen absorbs considerable costs and normal business risks associated with
ownership and operation of the Fishing Industry Vessel,

(6) If a Non-Citizen provides the start up capital for the owner or bareboat charterer on less than
an arm's-length basis;

(7) If a Non-Citizen time charterer has the general right to inspect the books and records of the
owner, bareboat charterer, or time charterer of a Fish Processing Vessel or Fish Tender Vessel,
(8) If the owner or bareboat charterer uses the same insurance agent, law firm, accounting firm,
or broker of any Non-Citizen with whom the owner or a bareboat charterer has entered into a
mortgage, long-term or exclusive sales or marketing agreement, unsecured loan agreement, or
management agreement; or

(9) If a Non-Citizen has the right to control, whether through sale, lease or other method, the
fishing quota, fishing rights or processing rights allocated to a vessel or vessel-owning entity.





(c) In most cases, any single factor listed in paragraph (b) of this section will not be sufficient to
deem an entity a Non-Citizen. However, a combination of several factors listed in paragraph (b)
of this section may increase our concern as to whether the entity complies with the U.S. Citizen
ownership and control provisions of the AFA and any single factor listed in paragraph (b) of this
section may be the basis for a request from us for further information.

(d) If we have a concern regarding a Non-Citizen, we will notify the entity of the concern and
work with the entity toward a satisfactory resolution, provided there is no verifiable evidence of
fraud. Resolution of any control issues may result in a request by us for additional information to
clarify the intent of the provision or to amend or delete the provision in question.

(e) Information that is specifically required to be submitted for our consideration is set out in
8356.13. However, in determining whether an entity has control over a Fishing Industry Vessel,
we may review any contract or agreement that may, by any means whatsoever, result in a
transfer of control to a Non-Citizen.

Section 356.11 distinguishes between elements that, by themselves, constitute impermissible
non-citizen control and those elements that, in combination, may constitute a transfer of
impermissible control. Hence, our review is not perfunctory and goes beyond the four corners of
the proposed charter to assess whether other elements of concern are present.
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U.S. Department Administrator 1200 New Jersey Avenue, SE
of Transportation Washington, DC 20590
Maritime

Administration

May 19, 2020

The Honorable Richard Blumenthal
United States Senate
Washington, DC 20510

Dear Senator Blumenthal:

First, thank you for your support of the U.S. merchant marine, particularly the coastwise fleet. In
these unprecedented times, MARAD and the U.S. maritime industry need and appreciate your
support.

I am responding to your letter concerning the process used by the Maritime Administration
(“MARAD?”) in determining that a proposed time charter between a U.S.-citizen affiliate of
Edison Chouest Offshore (“ECO”), and Viking, Ltd. (“Viking”), a non-citizen corporation, was a
bona fide time charter and not a bareboat charter. As such, the time charter would be subject to
the longstanding blanket foreign transfer approval for time charters to non-citizens found in
MARAD’s regulations.

As to MARAD’s determination, I want to clarify that MARAD did not determine whether the
vessel involved here would be eligible for a coastwise endorsement. That determination is
within the jurisdiction of the Coast Guard. Rather, MARAD determined that a proposed charter
constituted a bona fide time charter, and not a bareboat charter.

Section 9 of the Shipping Act of 1916 (codified at 46 U.S.C. 56101) requires owners of U.S.-
documented vessels to obtain MARAD approval for the transfer of “an interest in or control of” a
documented vessel to a non-citizen. MARAD’s regulations implementing Section 9 provide for
general (i.e., blanket or automatic) approval of the sale or charter of a U.S.-documented vessel to
a non-citizen, except in the case of a bareboat charter of a vessel operating in the coastwise trade.
As you know, a time charter is a contract to use a vessel for a specified period, with the vessel
owner retaining possession and control of the vessel, while a bareboat charter is a lease of a
vessel for a specified period, with all attributes of vessel ownership, except legal title, transferred
to the bareboat charterer.

Time charters are ubiquitous in both the coastwise and foreign trades. Since 1977, MARAD’s
regulations, in one form or another, have provided for the automatic approval of time charters to





non-citizens. In contrast, it has been MARAD’s longstanding policy to not approve bareboat
charters to non-citizens for vessels operating in the coastwise trade. From time to time, MARAD
receives requests for determinations as to whether a charter is a time or bareboat charter. These
requests frequently involve a U.S. citizen time-chartering a vessel to a non-citizen, and are
requested to facilitate the financing to construct or purchase a vessel. MARAD makes these
determinations to aid U.S.-citizen vessel owners and U.S. shipyards.

That was the case here. On October 22, 2019, ECO submitted the proposed charter and a
number of supporting documents to MARAD and requested confirmation that the proposed
charter between ECO and Viking was a time charter (rather than a bareboat charter) that would
not require written MARAD foreign transfer approval. ECO made clear that Viking, as time
charterer, intends to use the vessel to provide cruises on the Mississippi River. ECO isa U.S.
citizen that operates more than 200 vessels in foreign and domestic commerce, and will own and
operate the proposed vessel. ECO also operates several U.S. shipyards, including the one that
will construct the proposed vessel.

MARAD’s Office of Chief Counsel spent two months reviewing the proposed charter and other
documents and information provided by ECO and found the charter was not a bareboat charter,
but rather a bona fide time charter containing the basic elements of a time charter negotiated at
arms-length. The information provided demonstrated that ECO would obtain construction
financing, would build, own, and operate the vessel, and would bear the financial risks typical of
a vessel owner and operator. Among the factors that MARAD considered were the following:

ECO would be responsible for hiring, provisioning, and paying the vessel’s crew,
including the vessel’s master;

ECO would be responsible for vessel maintenance and repair, including compliance
with U.S. Coast Guard and classification society requirements;

ECO would be responsible for procuring bunkers; and

ECO would be responsible for insuring the vessel, including Hull and Machinery,
Employer’s Liability Insurance, and Protection and Indemnity coverage.

Finally, you request that MARAD make publicly available its December 20, 2019 action. While
MARAD seeks to be as transparent as possible in the review of agency matters, it does not, as a
matter of practice, post these determinations in the Federal Register or on its website, as they
usually involve a great deal of confidential business information. However, such decisions and
related materials may be publicly available through a request made pursuant to the Freedom of
Information Act (FOIA). In fact, MARAD received FOIA requests for this matter, and after
applying the submitter-notice process pursuant to the Department of Transportation’s FOIA
regulations at 49 CFR part 7, much of the substantive information was determined to be exempt
from release under FOIA and was initially redacted. However, after an administrative FOIA
appeal process, MARAD released an unredacted copy of its December 20, 2019 letter. A copy
of the letter is attached.





Again, thank you for your support of the U.S. merchant marine, and in particular the Jones Act

fleet. If you have any questions or would like to discuss further, please do not hesitate to contact
me.

Similar letters have been provided to Senators Cardin, Van Hollen, and Murphy, and to
Congressman Harris.

Sincerely,

Mark H. Buzby

cc: Admiral Karl L. Schultz, Commandant, United States Coast Guard

Attachment
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u.s. lﬁ)epartment of

Director 792 T J Jackson Drive
Homeland Security

National Vessel Documentation Center Falling Waters, WV 25419
Staff Symhol: NVDC
Phone: {(304) 271-2506
Fax: (304) 271-2405
Email:
Christina.G.Washburn@uscg.mil

Unitéd States
Coast Guard

16713/8/2
December 27, 2019

Mr. Gary Chouest
Edison Chouest Offshore
16201 East Main

Cut Off, Louisiana 70345

Dear Mr Chouest:

I acknowledge receipt of your letter of September 17, 2019 with enclosures. 1 also acknowledge
receipt of and refer to your letter of October 22, 2019 with enclosures. That second letter was
said by you to be intended to update and replace the prior letter. Accordingly, it is that second
letter '{to which I refer and upon which T have based my conclusions herein.

You i_hdicated that River 1, LL.C, a Louisiana limited liability company (“River 17), has or is
planning to enter into contractual and financial arrangements to construct, own and operate an
overni-ght inland cruise vessel (the “Vessel”) to be deployed for cruises on the Mississippi River
with itineraries including ports within U.S. coastwise waters. River 1 will time charter the Vessel
to Viking USA, LLC (“Viking™), a Delaware limited liability company, and the Vessel will
reflect Viking “branding”. River 1 intends to document the Vessel under the laws of the United
States: with a coastwise endorsement.

You have requested confirmation from the National Vessel Documentation Center (“NVDC™)
that the proposed arrangements, as described in detail in your letter and its enclosures, would
comply with the requirements for coastwise transportation of passengers, and that the Vessel
would qualify for documentation with a coastwise endorsement, all as set forth in 46 U.S.C. §
55103; 46 U.S.C. § 50501 and 46 U.S.C. § 12112. In short, you have sought confirmation in the
contex_'t of the detailed information provided that the Vessel, provided that it satisfies the
requirements for vessels to be deemed to have been built in the United States, would be eligible
for documentation with a coastwise endorsement under the ownership of River ! and,
accordingly, that River 1, as the Vessel’s owner, would qualify to document the Vessel with a
coastwise endorsement as a Jones Act citizen of the U.S. (a *“Citizen™).

By separate letter, a copy of which was enclosed with your letter to this office, River 1 has
requested confirmation from the U. 8. Maritime Administration ("MARAD?™) that the proposed
time c}aarter arrangements to Viking, not a Jones Act citizen (a “Non-citizen™), are within the
bounds of MARAD’s general approval of time charters of documented vessels operating in the
coastwise trade by Citizens to Non-citizens in accordance with 46 U.S.C. § 56101 and the
regulations promulgated thereunder at 46 C.F.R. § 221.13(a).










16713/8/2
December 27, 2019

In broad strokes, the Vessel will be financed in the main by construction-to-permanent non-
recourse financing provided by JP Morgan Chase, in accordance with an Amended and Restated
Comfnitment Letter, among River 1, JP Morgan Chase and Regions Bank, as collateral agent,
and a Credit Agreement between JP Morgan Chase and River 1, as the borrower, supported by
guar:intees and lien grants by the Parent Companies. That Credit Agreement, to which Viking is
not a party, will be secured by a ship mortgage under Louisiana law while the Vessel is being
constructed and a first preferred ship mortgage upon delivery and documentation. Another ECO
affiliated entity, Central Port, LLC, a Louisiana limited liability company that is also owned in
full by the “Chouest Children”, will provide, among other support, a capital support guarantee to
the sijilipyard during construction. A portion of the delivered cost of the Vessel will also be
contri:buled to by an Advanced Charter Hire Payment from Vikin g pursuant to the Time Charter.

With _.':_regard to the time charter of the Vessel by River 1 to Viking, you have sought confirmation
from MARAD that the charter is a time charter and, as such, is subject to the general approval of
46 C.F.R. § 221.13(a). I note that by letter dated December 20, 2019, from Michael C. Pucci,
Division of Maritime Programs, following its review of the charter and all surrounding
circumstances, MARAD has confirmed that the time charter meets the requirements for general
approval. For my part, I defer to MARAD on this issue. However, I would simply reinforce that
appro__':Val and my general concurrence with that outcome by noting that as charterer, it appears (i)
that Viking has only hospitality-related obligations with respect to the Vessel, with no right to
director control the Vessel’s operations, (ii) that it has no equity or voting interests in River I,
and (iii) that it has no ownership interest in the Vessel, or rights or options to purchase the
Vessel, nor any right to direct its sale.

F‘_inall-ir, I note that your letter included as exhibits copies of relevant documents, including (1)
your l;:ettcr to MARAD, (2) the Amended and Restated Commitment Letter from IP Morgan
Chase, (3) the Time Charter Party, (4) the Guaranty and other agreements referred to in your
letter.:

In summary, based upen the foregoing and subject to the representations made by your letter and
its enélosures, I see no impediment to the qualification of River 1, as owner of the Vessel, to
document the Vessel with a coastwise endorsement for the coastwise transportation of
passerigers and, therefore, confirm that the arrangements described meet the requirements of 46
US.C: § 55103,46 U.S.C. § 50501 and 46 U.S.C. § 12112. If any of the arrangements described
by your submissions should materially change this confirmation shall be null and void.

Sincerely,

Christina G. Washburn
Director
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EXHIBIT K





January 25, 2021

Ms. Lucinda Lessley

Acting Maritime Administrator
U.S. Maritime Administration
1200 New Jersey Avenue, SE
Washington, D.C. 20590

Via: Wilda Dear, Executive Assistant to the Maritime Administrator
Wilda.dear@dot.gov

Dear Acting Administrator Lessley:

Thank you for your long-standing and consistent support of the U.S.-flag Jones Act fleet. The
undersigned companies operate more than 90 percent of the U.S.-flag cruise capacity.

One of the most important characteristics of the Jones Act is that the vessels operating in domestic
waters must be operated by qualified U.S. citizens by law. MARAD plays an important role in
enforcing the law via its U.S.-flag vessel transfer authority including the review of time charters
to ensure that operational control is not conveyed to non-citizens in violation of the law.

As you may know, the U.S. Congress has recently addressed the issue of how MARAD performs
that duty in the Fiscal Year 2021 National Defense Authorization Act (section 3502(b) of Public
Law No. 116-283) which requires, retroactive to October 1, 2019, transparency and public input
with any request seeking to confirm that a time charter meets the requirements of the law.

The prior Administration tentatively approved a time charter to a non-citizen, international cruise
company, during the proscribed time period to operate Jones Act qualified passenger vessels
between U.S. ports which we believe merits additional scrutiny.

We hope that MARAD will welcome the transparency and public comment period created by this
new law to ensure that the law is followed uniformly and predictably and that there is adequate
accountability. We further expect that MARAD will make public comment meaningful by
providing the public sufficient facts to understand all material aspects of the charter presented as
well as the criteria MARAD applies with sufficient specificity to apply to those facts. The prior
Administration refused to make sufficient information available to provide meaningful review in
response to Freedom of Information Act requests.

We welcome lawful competition within the domestic maritime commerce of the United States,
including on the rivers, but not competition from vessels which will be under the control of non-
citizen companies in violation of the law. The citizenship law should be strictly enforced, and the
new transparency law should be implemented as soon as, and as fully as, possible.





Ms. Lucinda Lessley
January 25, 2021
Page Two

We respectfully request that you advise us where the agency will be posting information in
compliance with the new law and would welcome the opportunity to talk to you about our concerns
regarding the use of time charters by foreign passenger vessel companies.

Please feel free to contact Charles B. Robertson, President and CEO, American Cruise Lines, Inc.
at cbrobertson@americancruiselines.com or 203-453-7394 who can make the arrangements for
such a call.

Sincerely,

Charles B. Robertson Shawn Bierdz

President & CEO President

American Cruise Lines American Queen Steamboat Company
Sven-Olof Lindblad Hunter Mclntosh

CEO President

Lindblad Expeditions The Boat Company

Dan Blanchard
Owner & CEO
UnCruise Adventures
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April 14, 2021

Ms. Lucinda Lessley

Acting Maritime Administrator
U.S. Maritime Administration
1200 New Jersey Avenue, SE
Washington, D.C. 20590

Re:  NDAA Time Charter Notice and Comment Requirement

Dear Acting Administrator Lessley:

On January 25, 2021, we wrote you on behalf of a group of U.S.-citizen Jones Act companies
which operate more than 90 percent of the U.S.-flag cruise capacity regarding a provision in the
Fiscal Year 2021 National Defense Authorization Act (section 3502(b) of Public Law No. 116-
283) which required MARAD to issue a public notice and take public comment on certain time
charter approvals.

We have neither heard back from the Maritime Administration to our letter of January 25 nor have
we seen MARAD comply with the law in the interim.

The provision in the law is important to the U.S.-flag cruise industry because the prior Presidential
Administration tentatively approved a time charter to a non-citizen, international cruise company,
to compete in the Jones Act market without any transparency. In fact, MARAD, to date, has also
resisted providing information even in response to Freedom of Information Act requests.

We were hoping that MARAD would comply with the law and promptly publish the required
notice and take public comment. Ninety days is more than ample time for MARAD to prepare the
public notice and publish it.

We also observe that any person who requested MARAD time charter review which is subject to
the new notice and comment requirement would be disadvantaged by any further delay because of
the uncertainty created and should be supportive of moving ahead with the required procedure.

We understand that members of Congress have made similar inquiries into the tentative approval
of the non-citizen, international charterer and that they have also received no meaningful response.





Please let us know as soon as possible when and how MARAD will comply with the time charter
public notice and comment requirement.

Sincerely,

Charles B. Robertson
President & CEO
American Cruise Lines

cc: Shawn Bierdz, American Queen Steamboat Company
Dan Blanchard, UnCruise Adventures
Sven-Olof Lindblad, Lindblad Expeditions
Hunter Mclntosh, The Boat Company

Rand R. Pixa, Acting Chief Counsel
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July 21, 2021

By E-Mail to rand.pixa@dot.gov

Rand R. Pixa, Esquire

Deputy Chief Counsel

U.S. Maritime Administration
Department of Transportation
1200 New Jersey Avenue, SE
Washington, D.C. 20590

Re:  Pub. L. No. 116-283, Section 3502(b)

Dear Mr. Pixa:

1901L Street, NW
Washington, DC 20036
T+1202 2825000

F +1202 282 5100

CONSTANTINE G. PAPAVIZAS

Partner
(202) 282-5732

CPapaviz@winston.com

We represent American Cruise Lines, Inc. As you know from our letter dated February 18, 2021
as well as various industry letters to MARAD, we seek to have MARAD comply with Section 3502(b) of
the William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year 2021 enacted into
law on January 1, 2021. That provision requires public notice and comment of certain MARAD approvals
of time charters to noncitizens. MARAD has failed to comply with the law which harms those affected by
such approvals as well as the recipients of those approvals who should prefer to remove any uncertainty
created by the notice and comment process mandated by law. We urge MARAD again to take quick action
to comply with the law. Should MARAD engage in further unjustified delay, we have been authorized to
sue the agency seeking to compel compliance with the law and have prepared a draft complaint, attached
to this letter, which we expect to file. Should MARAD have a definitive plan of compliance, please provide
that to us by August 2 to avoid litigation intended to get MARAD to comply with the law.

Very truly yours,

Constantine G. Papavizas

Attachment






UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CRUISE LINES, INC.
741 Boston Post Road, Suite 200
Guilford, CT 06437

Plaintiff,

V. Civil Action No.
LUCINDA LESSLEY, in her official capacity
as Acting Administrator of the United States
Maritime Administration
1200 New Jersey Avenue, SE
Washington, DC 20590

N N N N N N ' amt mt awt et Nt ' ' “wt

Defendant.

COMPLAINT

American Cruise Lines, Inc. brings this action seeking injunctive and mandamus relief
against Lucinda Lessley, Acting Administrator of the U.S. Maritime Administration (MARAD),
for violations of the Administrative Procedure Act, 5 U.S.C. §§ 701 et seq. and other law for the
failure to provide a notice to the public with opportunity for comment as required by law.

INTRODUCTION

1. On January 1, 2021, the U.S. Congress took the extraordinary step of requiring that
MARAD publish and make available for public comment certain cruise vessel approvals
permitting non-U.S. citizens to participate in the restricted U.S. domestic cruise ship market going
back to October 1, 2019 to provide accountability of industry affecting decisions MARAD has
routinely kept secret. This step followed MARAD efforts to withhold information regarding one
secret approval it issued on December 20, 2019. Despite numerous industry communications to

MARAD urging MARAD to comply with the January 1 law, MARAD has failed to publish any






notice and has provided no reason for its delay. Press of business cannot possibly excuse
MARAD’s failure because the law affects very few decisions. Plaintiff is prejudiced and harmed
by the lack of public notice and ability to comment and seeks hereby an order to require MARAD
to do its job and comply with the law.
PARTIES

2. Plaintiff American Cruise Lines, Inc. is a for-profit corporation organized under the
laws of Connecticut with its principal place of business in Guilford, Connecticut. American Cruise
Lines operates a fleet of U.S.-flag, U.S.-built cruise vessels operating on U.S. rivers and coastal
waters on itineraries reserved to such vessels by law.

3. Defendant Lucinda Lessley is the Acting Administrator of MARAD. She is sued
in her official capacity.

JURISDICTION AND VENUE

4, This Court has subject-matter jurisdiction over this controversy under 5 U.S.C. §
702 and 706; and 28 U.S.C. §§ 1331 and 1361.

5. MARAD maintains its principal office in the District of Columbia, and therefore
this Court has personal jurisdiction over the Acting Administrator.

6. Venue is proper in this District under 28 U.S.C. § 1391(e).

FACTS

7. Section 9 of the Shipping Act, 1916, predominantly codified at 46 U.S.C. § 56101,
provides that MARAD (as delegated from the Secretary of Transportation) must approve, among
other things, any “charter” of a “documented vessel owned by a citizen of the United States™ to

any “person not a citizen of the United States.”






8. MARAD has promulgated regulations at 46 C.F.R. Part 221 implementing this
foreign vessel transfer restriction.

9. MARAD?’s regulations provide at 46 C.F.R. § 221.3(b) that a “charter means any
agreement or commitment by which the possession or services of a vessel are secured for a period
of time, or for one or more voyages, where or not a demise of the vessel.”

10.  MARAD?’s regulations further provide at 46 C.F.R. § 221.13(a) for pre-approval of
certain charters but not for “bareboat or demise Charters of vessels operating in the coastwise
trade.”

11.  The transportation of “merchandise” and “passengers” between two “points in the
United States™ is reserved to vessels built in the United States and owned and operated by qualified
U.S. citizens under laws popularly known as the “Jones Act” and the “Passenger Vessel Services
Act,” respectively, at 46 U.S.C. §§ 55101 and 55103.

12.  MARAD?’s regulations do not define “bareboat or demise Charters.” A typical
judicial formulation is that a “[u]nder a bareboat or demise charter . . . the full possession and
control of the vessel is transferred to the charterer.” Walker v. Braus, 995 F.2d 77, 81 (5th Cir.
1993).

13. In contrast, in a “time charter,” “the vessel owner retains possession and control of
the vessel; provides whatever crew is needed and is responsible for normal operating expenses.”
Id.

14,  MARAD regulations also do not distinguish between a “time charter” or any other
charter other than a “bareboat or demise charter” although a time charter to a non-citizen of a U.S.
documented vessel is pre-approved and a bareboat/demise charter is not and will not be approved

as a matter of long-standing MARAD policy.






15.  MARAD will review upon request a charter to determine whether it is a “time
charter” or a “bareboat or demise charter.”

16.  American Cruise Lines and other industry participants became aware in the fall of
2019 that a potential joint venture was in the offing between Edison Chouest Offshore and Viking
Cruises, a foreign company.

17. American Cruise Lines submitted several Freedom of Information Act requests to
MARAD starting on October 15, 2019 seeking any records relating to any MARAD approval of a
charter between Edison Chouest Offshore and Viking Cruises of U.S. documented vessels to be
operated in the U.S. coastwise trade.

18.  Virtually every page provided by MARAD in response to the FOIA requests was
completely redacted.

19.  Eventually MARAD provided a heavily redacted copy of its December 20, 2019
approval of a charter from Edison Chouest Offshore, attached as Exhibit A.

20.  Among the things redacted by MARAD was the identification that the approval of
a time charter to a non-citizen was an approval of a “time charter.”

21.  MARAD’s redactions occurred even though the U.S. Coast Guard had already
posted publicly a companion approval under U.S. documentation laws dated December 27, 2019
without redactions which recognized that a “time charter” had been submitted to MARAD for
approval, attached as Exhibit B.

22.  Upon appeal of the FOIA redactions relating to the MARAD approval, MARAD
relented and provided its December 20, 2019 approval to American Cruise Lines on April 28, 2020

unredacted, attached as Exhibit C.






23.  The uoredacted version of the MARAD December 20, 2019 approval when
compared to the redacted version shows the extent to which MARAD will go to avoid transparency
and accountability since the approval is devoid of anything that would plausibly fit within a FOIA
exemption, and nothing should have been redacted in the first instance.

24.  Section 3502(b) of the William M. (Mac) Thomnberry National Defense
Authorization Act for Fiscal Year 2021, Pub. L. No. 116-283, 134 Stat. 3388 (“FY 2021 NDAA™),
provides that:

For fiscal year 2020 and each subsequent fiscal year, the Maritime Administrator

shall make publicly available on an appropriate website of the Maritime

Administration —

(1) a detailed summary of each request for a determination, approval, or

confirmation that a vessel charter for a passenger vessel is encompassed by the
general approval of time charters issued pursuant to section 56101 of title 46,
United States Code, or regulations prescribed pursuant to that section; and

(2) the final action of the Administration with respect to such request, after the

provision of notice and opportunity for public comment.

25. On January 25, 2021, five U.S. citizen cruise vessel owners and operators who
operate more than 90 percent of the U.S.-flag cruise capacity wrote to the Acting Administrator
requesting that MARAD indicate when it would comply with the FY 2021 NDAA so as to provide
transparency to the industry, copy attached as Exhibit D. The Administrator did not respond to
that letter.

26.  OnFebruary 11,2021, American Cruise Lines sent another copy of the January 25
letter to the Acting Administrator requesting an opportunity to discuss MARAD’s compliance with
the FY 2021 NDAA. The Administrator did not respond to that e-mail.

27.  On March 2, 2021, the Passenger Vessel Association sent an e-mail to the Acting

Administrator requesting that MARAD promptly implement the FY 2021 NDAA. The

Administrator did not respond to that e-mail.






28.  On April 14, 2021, American Cruise Lines sent another letter to the Acting
Administrator requesting that MARAD implement the FY 2021 NDAA as soon as possible,
attached as Exhibit E. The Administrator did not respond to that letter.

29.  Despite the clear Congressional mandate in the FY 2021 NDAA, MARAD has still
not complied with the statute.

COUNT ONE: VIOLATION OF FY 2021 NDAA

30.  American Cruise Lines realleges and incorporates by reference each of the previous
allegations as set forth fully here.

31.  The Acting Administrator has not made publicly available any detailed summary
of any determination, approval or confirmation as provided for in the FY 2021 NDAA.

32.  The Acting Administrator’s failure to make publicly available any detailed
summary of any determination, approval, or confirmation or to provide for public comment as
provided for in the FY 2021 NDAA violates the FY 2021 NDAA.

COUNT TWO: VIOLATION OF THE APA

33.  The Administrative Procedure Act requires the Acting Administrator to act in
accordance with law and prohibits her from abusing her discretion. 5 U.S.C. § 706(2)(A).

34. The APA grants courts authority to “compel action unlawfully withheld or
unreasonably delayed.” 5 U.S.C. § 706(1).

35.  Despite the mandate of the FY 2021 NDAA, the Acting Administrator has not
provided the requisite notice to the public with an opportunity to comment.

36.  The failure to comply with the FY 2021 NDAA mandate is an unreasonable delay.

37.  The Acting Administrator’s failure to follow the mandate in the FY 2021 NDAA

violates that law and is arbitrary and capricious.






38.  The Acting Administrator should be compelled to publish the required information
including an opportunity to comment.

COUNT THREE: MANDAMUS

39.  American Cruise Lines realleges and incorporates by reference each of the previous
allegations as set forth fully here.

40.  The Acting Administrator had a plainly defined and nondiscretionary duty to
publish the information as described in the FY 2021 NDAA and to provide for public comment.

41.  The Acting Administrator has failed to carry out that duty as proscribed by law.

42.  American Cruise Lines has been irreparably injured as a result of the Acting
Administrator’s failure to carry out that duty.

43.  American Cruise Lines does not have an adequate remedy at law to redress the
Acting Administrator’s violation of the FY 2021 NDAA or the APA. All attempts at addressing
this issue with the Acting Administrator and MARAD have been unsuccessful.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests the following relief:

a. An injunction ordering the Acting Administrator to promptly comply with the FY
2021 NDAA;

b. An injunction compelling the Acting Administrator to comply with the FY 2021
NDAA;

¢. Mandamus relief ordering the Acting Administrator to publish promptly the
information required by the FY 2021 NDAA;

d. Awarding American Cruise Lines costs and attorneys’ fees; and

e. Such other and further relief as the Court deems just and appropriate.






WINSTON & STRAWN LLP

/s/ Draft

1901 L St. NW
Washington DC 20036
(202) 282-5000
cpapavizas@winston.com

Attorneys for Plaintiff American Cruise
Lines, Inc.
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August 6, 2021

By E-Mail (lucinda.lessley@dot.gov)

Ms. Lucinda Lessley

Acting Maritime Administrator
U.S. Maritime Administration
1200 New Jersey Avenue, SE
Washington, D.C. 20590

Re:  July 30 “Passenger vessel charter” Document
Dear Acting Administrator Lessley:

On July 30, the U.S. Maritime Administration posted on its web site a document entitled
“Passenger vessel charter.” This claims to have been created pursuant to section 3502(b) of the
National Defense Authorization Act for Fiscal Year 2021 (NDAA). For the reasons set forth
below, the document is deficient, contrary to section 3502(b), and should be revised to enhance
transparency and compliance with the law.

When we became aware that a large foreign cruise line was seeking to enter the Jones Act
market through a charter agreement, we became concerned over the structure of the agreement.
Historically, foreign cruise lines have been unwilling to cede the level of control that would be
necessary to make the charter compliant with U.S. law.

We sought, and we understand various Members of Congress sought, information from
MARAD about any approval of a “time charter” to a non-citizen. MARAD has resisted, and
continues to resist, providing information. This raises additional concerns regarding the bona fide
nature of the “time charter” that is the key to the foreign cruise line’s entry into the U.S. market.

For example, we sought through counsel a copy of the MARAD approval of the “time
charter.” MARAD provided a highly redacted version which deleted information that would not
be considered exempt under the Freedom of Information Act. We know the redactions were
unsustainable because MARAD relented — only in response to a FOIA appeal — and provided the
full approval letter.

Moreover, MARAD has refused to provide a single word of the time charter in response
to a FOIA request. If a bona fide commercial time charter was submitted, most of the charter
would not be commercially confidential except for the charter rates and personally identifying
information such as bank account information. The entire time charter cannot as a matter of law





be exempt from disclosure. MARAD has an obligation to the American public, consistent with
later enacted section 3502(b), to redact as little as possible to promote government transparency
and trust.

MARAD?’s refusal to release the time charter terms accentuates our concern that the time
charter reviewed by MARAD is a bespoke charter. The failure to release any terms implies that
the charter has many deviations from an industry standard time charter. Those changes could
provide the non-citizen non-commercial, unnatural control akin to a bareboat charterer.

Perhaps even more importantly, MARAD has failed to date to give the public MARAD’s
understanding of the standard for distinguishing time charters from demise/bareboat charters. At
one point, MARAD alluded to its regulations relating to large fishing vessels which have no
applicability to passenger vessels by their own terms. The lack of an appropriate standard
undermines industry confidence in MARAD’s ability to issue consistent and predictable decisions
on which industry investments depend.

The U.S. Congress took an extraordinary step on January 1 in response to MARAD’s
reluctance to provide relevant information. It enacted a law requiring a public process for the
issuance of time charter approvals retroactively. MARAD should embrace and welcome the
opportunity to provide the public with sufficient information to be assured that MARAD conducted
an informed review and applied an appropriate standard.

Unfortunately, the July 30 document does not fix the problems the law sought to address.
The July 30 document fails to provide key disclosures that would make it possible to assess
whether the charter was a bona fide “time charter.”

For example, MARAD has in the past focused on indemnities. A standard commercial
time charter for a cruise vessel would apportion liabilities between the parties according to industry
custom. If the charterer has indemnified the vessel owner for more than is customary, that would
indicate —as MARAD has opined in the past — that the non-citizen indemnitor is in control because
it is willing to assume some risk not ordinarily assumed by a charterer. The July 30 document
does not disclose anything on indemnities.

Similarly, time charters in the commercial world provide for off-hire. We do not know if
the “time charter” submitted to MARAD provides for hire to be paid regardless of vessel
availability or not. “Hell or high water” charter hire is common in bareboat/demise charters, but
not in time charters.

Further, the document indicates that the charterer “would make an advance charter hire
payment.” Taken at face value, this means that the vessel will be operated for the period associated
with the advance payment in the future without the payment of additional charter hire. The
disclosure should confirm that this is the case. Otherwise, “advance charter hire” is just a disguised
equity contribution.

In sum, the July 30 document did not provide the standard for distinguishing a time charter
from a demise/bareboat charter. And the lack of relevant factual disclosure and of the standard





MARAD is applying to assess the charter defeats the meaning and purpose of section 3502(b) to
permit meaningful public comment. We hereby request that MARAD immediately amend the
document to provide for complete disclosure of the terms and evidence requested herein so as to
permit meaningful public comment, together with MARAD’s understanding of the relevant
standard. MARAD should then extend the comment deadline to be 30 days after that amendment
is posted.

Sincerely,

Charles B. Robertson
President & CEO

cc: Wilda Dear (wilda.dear@dot.gov)
Rand Pixa (rand.pixa@dot.gov)
Passengervesselcharters@dot.gov
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The Viking Difference

RIVERS OCEANS EXPEDITIONS Call Viking at 1-800-304-9616 OFFERS CONTACT

D VIKING RIVER CRUISES

MENU

] Overview Why Vlklﬁg

THE VIKING COMMUNITY NEWS AWARDS CULTURAL MY VIKING
DIFFERENCE PARTNERS STORY

The Viking Difference

Destination focused and culturally enriching. Discover what makes us the world’s leading small
ship cruise line.

[1The #1 River Cruise Line [1The Thinking Person’s Cruise

1The Small Ship Experts JAward-Winning Viking Longships

https://www.vikingrivercruises.com/why-viking/viking-difference/main.html



https://www.vikingrivercruises.com/why-viking/viking-difference/the-worlds-leading-river-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/the-worlds-leading-river-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/the-worlds-leading-river-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/the-thinking-persons-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/the-thinking-persons-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/the-thinking-persons-cruise-line.html

https://www.vikingrivercruises.com/why-viking/viking-difference/small-ship-experts.html

https://www.vikingrivercruises.com/why-viking/viking-difference/small-ship-experts.html

https://www.vikingrivercruises.com/why-viking/viking-difference/small-ship-experts.html

https://www.vikingrivercruises.com/why-viking/viking-difference/award-winning-viking-longships.html

https://www.vikingrivercruises.com/why-viking/viking-difference/award-winning-viking-longships.html

https://www.vikingrivercruises.com/why-viking/viking-difference/award-winning-viking-longships.html

https://www.vikingrivercruises.com/why-viking/community/index.html

https://www.vikingrivercruises.com/why-viking/news/index.html

https://www.vikingrivercruises.com/why-viking/awards/index.html

https://www.vikingrivercruises.com/why-viking/cultural-partners/index.html

https://www.vikingrivercruises.com/why-viking/cultural-partners/index.html

https://www.vikingrivercruises.com/why-viking/community/my-viking-story.html

https://www.vikingrivercruises.com/why-viking/community/my-viking-story.html

https://www.vikingrivercruises.com/

https://www.vikingcruises.com/oceans

https://www.vikingcruises.com/expeditions

https://www.vikingrivercruises.com/contact/index.html?modal=true&debug=true

tel:1-800-304-9616

https://www.vikingrivercruises.com/promotions.html

https://www.vikingrivercruises.com/contact/index.html?modal=true&tl-link_type=link

javascript:void(0)

javascript:void(0)

https://www.vikingrivercruises.com/



The Viking Difference
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